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UNJTED STATES ENVIRONMENTAL PROTECTION AGENCY 

The Honorable Cynthia Lummis 
Chairman 
Subcommittee on the Interior 

WASHINGTON, D.C. 20460 

AUG q 4 2016 

Committee on Oversight and Government Reform 
U.S. House ofRepresentatives 
Washington, D.C. 20515 

Dear Chairman Lummis: 

' 

OFFICE.OF 

CONGRESSIONAL AND 
INTERGOVERNMENTAL 

RELATIONS 

Enclosed please find the U.S. Environmental Protection Agency's responses to the Committee's 
questions for the record follO\.ving the March 16, 2016, hearing titled ''Examining the Renewable 
Fuel Standard:" 

I hope this infonnation is helpful to you and the members of the Committee. If you have further 
questions, please contact me or your staff may contact Matthew Davis in the EPA's Office of 
Congressional and I ntergovermnental Relations at davis.matthew@epa.gov or at (202) 564-1267. 

Sincerely, 

;kl 
Tristan Brown 
Deputy Associate Administrator 

Enclosure 

\ 

\ 
cc: The Honorable Brenda La\.vrcnce 

Ranking Member, Subcommittee on the Interior 

ln!ernet Address tURLl• http:!f\WJW.epa.gov ! 
Recycled/Recyclable • Pnnted Wl!h Vegetable 011 Based Inks on 100% Postconsumer. Process C~lorine Free Recycled Paper 
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To: 

rrom: 

Hearing: 

Date: 

Christopher Grundler 
Director, Office ofTransportation and Air Quality 
U.S. Environmental Protection Agency 

Representative Cynthia Lummis 
Chairman 
Subcommittee on the Interior 

Subcommittee on the Interior Hearing titled, '·Examining the Renewable Fuel 
Standard" 

March 16,2016 

I. This past November was one of the few times in the history of the RFS program that a 
deadline was met when EPA released the numbers for 2016. However, the Agency was 
still extremely late in producing its 2014 and 2015 numbers. Why has the EPA repeatedly 
missed its statutory deadlines for releasing the final rules for blending requirements? 

Response: The RFS program is complex, and this complexity has only grown as the statute's 
volume targets have increased. The magnitude of the statutory volumes for 2014 introduced 
new and challenging issues regarding RFS program implementation. We laid out those 
challenges in our November 29, 2013 proposal for the 2014 standards, which generated a 
substantial amount of input and dialogue. The process ofresponcling:to public comments and 
addressing the issues raised caused such a delay that by the time the proposal could be 
tinalized, a re-proposal was appropriate. 

2. Last November, EPA released the numbers tor 2014, 2015, and 2'0 16 at the same time. 
Will EPA continue to use this same methodology of releasing multiple years' 
requirements simultaneously? 

Response: In the final rulemaking that the EPA issued on Novemberr 30, 2015, establishing 
the standards for 2014, 2015, and 2016, EPA set the standards effectively at what the market 
produced for 20 14 and 2015, due to the fact that the EPA had not met the statutory deadlines 
for those years. This resulted in 3 years being finalized simultaneously. We do not anticipate. 
this situation (i.e., needing to issue standards for multiple years due to missed years) will arise 
again, since it is our intention to stay on the statutory schedule in issuing subsequent annual 
rules establishing renewable volume obligations. 

3. When does EPA plan to issue a final rule for the 2017 renewable rue! volumes? 

Response: We arc on track to issue the final rule for the 2017 standar:ds (and the 2018 
biomass~based diesel volume) by November 30, 2016. 



4. What needs to happen for EPA to follow the law and release its 11nal rules on time? Are 
there any legislative fixes that Congress can provide to help the EPA better administer the 
RFS and achieve the original goals of the program as intended by Congress? 

Response: It is our intention to meet the statutory deadlines for issuing the annual volume 
standards under the RFS program for 2017 and future years. 

5. When the EPA repeatedly misses its deadlines for releasing tina! volumes for the RFS 
and .issues retroactive mandates as it has several times since the creation of the program, 
how can the regulated community plan their compliance and deal with this uncertainty? 

Response: As described in the 2010 final rule which created the current RFS program, the 
fact that EPA has missed a statutory deadline for setting the annual standards does not excuse 
the EPA from the obligation to set standards. However, in such cases~ the EPA has a 
responsibility to consider the capabilities of the market given the tardiness of the standards, 
and to adjust the applicable standards accordingly if appropriate. In 20 l 0 and 2013, for 
instance, our assessment of the market led us to conclude that the statutory volume targets for 
advanced biofuel and total renewable fuel coi.!ld be achieved despite the fact that the statutory 
deadlines had been missed. For 2014 and 2015, however, our assessment of the market led us 
to conclude that the statutory volume targets for these fuel types could not be achieved, and 
we adjusted them appropriately by using the waiver authority provided in the law. The 
volume requirements for 2014 for all fuel types were based on a determination of what the 
market actually achieved in the absence of RFS standards, not what it might have achieved 
had the standards been in place earlier. This was also largely the case for 2015, but the 
volume requirement was based in part on a projection of what the market would accomplish 
on its own in the few months of20 15 for which data were not available at the time of the 
rulemaking. 

6. Why do you believe it has been so diflkult for advanced and cellulosic biofuels to 
achieve success even though there has been a mandate to aid their development for about 
10 years now? 

Response: There are always significant challenges in developing a new technology and 
bringing it to market, and this has certainly been the case for advanced and cellulosic biofuels. 
There are a number of factors that have affected the availability of advanced and cellulosic 
biofuels in the United States, including the need for advanced research and development to 
make these fuels economical, high capital costs for construction of production facilities (at a 
time when the economy was slow and investment dollars in shmt supply), the availability of 
affordable feedstocks and the need for new businesses and business relationships to be formed 
to bring them to market, and in some cases insufficient infrastmcture for increased 
distribution and use ofthese fuels. For cellulosic biofuels in particular, the primary challenge 
has been the development of technology that can reliably and economically produce cellulosic 
biofuel at commercial scale. While the RFS program has incentivized the investment of 
significant resources in the development of cellulosic biofuel production technologies from 
both government and private entities, production of cellulosic biofuel has remained far below 
the ambitious targets established by Congress in the Energy Independence and Security Act 
(EISA). 
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7. Why does the EPA continue to miss the cellulosic volumes by su9h large margins? Is the 
EPA taking any steps to fix its intlated estimates that it continues ito make year after year? 

I 

Response: Projecting the performance of a nascent industry is inher~ntly difficult. In the 
early years of the RFS program, very few facilities were in a positionito potentially produce 
cellulosic biofuel, and these were mainly technology demonstration facilities, not commercial 
scale production facilities. As a result, unexpected delays or difficulties by a small number of 
facilities, or even a single production facility, had a significant impact on the accuracy of the 
EPA's projections. The EPA has continued to adjust the methodology used to project 
cellulosic biofuel production to better account for" the uncertainties associated with the 
production of cellulosic biofuel. In recent years, as the market has begun to mature, the 
accuracy of our cellulosic biofuel production projections has significantly improved. 

8. In the tina! rules released last November, it appears that EPA triggers its reset authority 
for advanced biofuels and cellulosic biofuels. What does EPA plan to do with its reset 
authority? Will it take into consideration that cellulosic and advanced biofuels have not 
taken off as successfully as conventional biofuel has? 

9. If you do plan to use your reset authority, do· you intend to adjust the total renewable fliel 
category as well? 

Response (8-9): While the final volumes for 2016. have met the requirements to trigger the 
reset provisions for the advanced biofuel volumes in addition to the cellulosic biofuel 
volumes, they did not yet meet the requirements to trigger the reset provisions for the total . 
renewable fuel volumes. We believe it is best for program implementation to conduct a reset 
rulemaking for all the standards simultaneously, which would mean a,fter the total renewable 
fuel volume reset requirements have been met. Nevertheless, we hav:e begun preliminary 
intemal discussions on development of a reset mle. 

10. What docs the Agency intend to do should the reset authority for ethanol be triggered? 

Response: The statutory requirement to "reset" the volumes under ce11ain conditions applies 
to the four categories of renewable fuel specified in the statute: cellulbsic biofuel, biomass
based diesel, advanced biofuel, and total renewable fuel. There is no explicit standard, per se, 
for ethanol or conventional biofuel, and thus neither are subject to the statutory reset 
provisions. As noted above, we are in the preliminary stages of discussing the reset provisions 
as established in the law. 

11. The Energy Independence and Security Act of2007 (EISA) requires that EPA conduct a 
study to determine if the RFS has an adverse impact on air quality. The study was 
supposed to be completed 18 months after the law's enactment and regulations were 
required to be issued 3 years later in 2010, yet EPA has not completed either of these; 
Why has EPA delayed so long. in completing this mandatOI)' study? Does EPA plan to 



finish this study in the near future and issue regulations? If so. \Vhen will it be 
concluded? 

12. Ifthis study linds an adverse Impact on air quality, how does EPA believe that will 
impact the future of the RI:s p1·ogram? 

Response (11-12): EPA has taken important initial steps in the development of the statute's 
required anti-backsliding study. For example, the EPA collaborated with the Department of 
Energy and the Coordinating Research Council to complete the "EPAct Study," looking at the 
impact of fuel parameters on emissions from vehicles. The EPAct Study is foundational for 
the anti-backsliding study, allowing the EPA to model emission effects of any real-world 
gasoline and therefore characterize emissions impacts specifically related to ihcreases in 
renewable fuels. Although the EP Act study is now complete, other long lead time elements 
such as emissions modeling and air quality modeling need to be completed before the anti
backsliding study can be completed. 

13. According to recent media reports. there have been cases where people have been 
convicted for selling millions of dollars in RINs for biofuels that were never produced. 
What oversight does EPA have in place to prevent this kind of fraud from occurring? 
How often docs EPA llnd cases of RIN fraud? 

Response: The RFS program is structured so that each party involved in RIN generation, 
RIN distribution and RIN usc is obligated to help ensure that the RINs they transfer are valid 

incorporating the eyes and ears of most RFS stakeholders to help monitor the program. We 
have also created a third-party Quality Assurance Program (QAP) that gives private industry a 
tool to monitor and help ensure the fuel is compliant. Importantly, we have also developed 
and implemented a sophisticated database system to track and monitor renewable fuel credits. 
Finally, the EPA, along with DOJ and other law enforcement partners, is aggressively 
pursuing both civil and criminal enforcement of those individuals that have fraudulently 
generated RINs in this program and are holding them accountable to the full extent of the law. 
Over 150 million fraudulent RlNs have been replaced. To date, thirteen individual defenda11ts 
have been sentenced to serve over 97 years of incarceration for their roles in criminal schemes 
involving RINs and related tax credits. ln many cases, the sentencing courts have also issued 
forfeiture and restitution orders directing convicted defendants to give up criminally obtained 
assets and to pay back what they stole. The orders pertain to tens of millions of dollars in 
fraud loss and the restitution orders offer victims of RFS fraud a path to recover some of what 
these criminals took. Unfortunately, as is often the case in large fraud schemes, the criminals 
dissipated much of what they took during the course of their crimes. I cmmot emphasize 
enough how seriously I personally, and my office in general, take our compliance assurance 
responsibilities to deliver the environmental protection the public expects and to create the 
level playing field the industry deserves. 

14. Would higher octane levels in gasoline help auto companies meet aggressive fuel 
economy requirements regulated by EPA, the National Highway Traffic Safety 
Administration, and the California Air Resources Board (CARB)'? 

Response: The current light-duty vehicle greenhouse gas and CAFE standards, which cover 



and extend through model year 2025 cars and trucks, were developed assuming current tuel 
octane levels. These standards can be achieved using existing vehicl~ and engine 
technologies, with no need for any change to gasoline parameters. If vehicle manufacturers 
were to develop vehicles with engines with higher compression ratio~ that depend on the 
availability of higher oCtane blend, that may provide another path towards achieving 
greenhouse gas reductions and increased fuel economy. 

15. Has EPA estimated the cost, assuming lowest cost path to raise o~tarre, to raise the octane 
level on a per-gallon basis? 

Resp(Jnse: We are aware of various industry studies looking at this general topic, but EPA 
has not yet evaluated the issue in detail. 

16. Does EPA have authority to raise octane levels in gasoline? 

Response: The EPA has general authority under section 21l(c) ofthe Clean Air Act to set 
standards for tuel and fuel additives provided certain requirements can be met. Whether the 
EPA has authority to set octane levels in gasoline would depend on the basis and rational~ for 
the regulation. The EPA does not currently regulate octane levels. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

The Honorable Barbara Boxer 
Ranking Member 

WASHINGTON. D.C. 20460 

AUG 0 5 1D16 

Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510 

Dear Senator Boxer: 

OFFICE OF CONGi~ESSIONAL AND 
INTEHGOVERNMENTAL RELATIONS 

Thank you for your May 19, 20l6. letter to the Administrator ofthe U.S. Environmental 
Protection Agency. In your letter you request17.d responses to questions tl)r the record following 
the April19, 2016. hearing before the U.S. Senate Committee on Enviror).mcnt and Public Works 
regarding the fiscal year 2017 budget for the agency. Responses to your questions are provided 
in the enclosure to this letter. 

lf you have any quesrions, please contact me. or your staff may contact .Ti:m Blizzard in the 
Office of Congressional and lntergovermncntal Relations at blizzard.jam~s@epa.gov or {202) 
564-1695. 

Enclosure 

Sincerely, 

Nichole Distef.1no 
Associate Administrator 

lnto>mel Address (URL) • hilp:llwww.!i>p::t.gov 

R<~cyclodiR"cyclalllo • Printed witll Va!JulatM 0!1 Ba~od !nks on R~<::ycll:<l f'aper (M!nirnurn ~5'1. Poslconsum~r) 
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UNITED STATES ENVIRONMENTAL PROTECTION AG;ENCY 

The Honorable James M. lnhofe 
Chairman 

WASHINGTON. D.C. 20460 

Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510 

Dear i\'lr. Chainnan: 

! 

I 
I 

OFFICE OF CONGREI'>SIONAt AND 

INTERGOVERNMENTAl. RELATIONS 

Thank you for your rvlay 19, 2016, letter to the Administrator of the U.S. !Environmental 
Protccti'on Agency. In your letter you requested responses to questions fo1r the record following 
the April 19, 2016, hearing before the U.S. Senate Committee on Envirottment and Public Works 
regarding the fiscal year 2017 budget for the agency. Responses to your liucstions are provided 
in the enclosure to this letter. : 

If you have any questions, please contact me, or your staff may contact .Tim Blizzard in the 
Office of Congressional and Intergovernmental Relations at blizzard.jam~s@epa.gov or (202) 
564-1695. 

Enclosure 

Sincerely, 

Nidmle Distefano 1 

Associate Administr~tor 

lnlemet Address (URL) • htip:/lwww.epa.gov 
i 

Recycled/Rocyclablo • Primed wrth V<~gelablo Oil Based Inks an Rec:yclod Paper (Minimum 2~% Post consumer) 



Senator Gillibrand GIL-001 

i SAFE DRINKING WATER ACT-RECLASSIFY PFOA 
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Question: Administrator McCarthy, thank you for testifying here today, and for your 
continued leadership at the EPA to protect clean air and clean water, and address the urgent 
threats we face from climate change. The EPA has a critical responsibility to protect the health of 
our families; whether it is working to ensure that our children in the Bronx can go outdoors in the 
summer without fear of an asthma attack, or that families in Upstate Ne.w York can swim and 
fish in our lakes, rivers and streams without fear of pollution by hannful. runoff and algae 
blooms. While we still have much work to do to fully realize those goal~, initiatives like the 
Clean Power Plan and the Clean Water Rule have helped us move the ball forward, and 1 
continue to support those efforts. 

I would like to ask you about a 2 areas of concern I have that are specific to New York: 

As 1 am sure you are aware, EPA Region 2 has been working to address a situation in the Village 
of Hoosick Falls, in Upstate New York, where drinking water bas been ~ontaminated by the 
chemical PFOA. 

A significant concern is that PFOA is an "unregulated contaminant" under the Safe Drinking 
Water .1\ct, which limited the EPA's ability to respond toe PFOA contamination, and led loan 
initially false assumption that the drinking water in Hoosick Palls was safe to drink, when it was 
in fact likely making people very sick. This is nothing short of an enviro~mental disaster for the 
families who have been affected by PFOA contamination in their water.: 

What would it take to reclassify PFOA so that it is regulated under the Safe Drinking Water Act? 

Answer: The EPA is evaluating PFOA and PFOS as drinking water contaminants in 
accordance with the process required by the Safe Drinking Water Act (SDWA). To regulate a 
contaminant under SDWA, the EPA must ftnd that the contaminant: (1) may have adverse health 
effects; (2) occurs frequently (or there is a substantial likelihood that it 09-curs frequently) at 
levels of public health concern; and (3) there is a meaningful opportunity for health risk 
reduction for people served by public water systems. 

The EPA included PFOA and PFOS among the contaminants for which water systems were 
required to monitor under the third Unregulated Contaminant Monitoring Rule (UCMR 3) in 
2012. Results ofthis monitoring effort can be found on the publicly-available National 
Contaminant Occurrence Database (NCOD) at https://www.eRa.gov/dwucmr/occurrcnce-data
umef!ulnted-cnn1aminant-monitoring-rukl!3, vvhich is updated by the EPA approximately 
quarterly. In accordance with SDWA, the EPA will consider the occurrence data from UCMR 3, 
along with the peer reviewed health effects assessments supporting the PFOA and PFOS Health 
Advisories, to make a regulatory determination on whether to initiate the process to develop a 
national primary drinking water regulation. 



Senator Gillibtand GTL-002 

PFOA 

Qut!stion: Given the attention that has been placed on PFOA, and concerns that have been 
raised both in New York and otherNew England states about its prevalence in our region and 
potential health impacts, what additional steps can be taken to protect the public from PFOA?. 

Answer: The EPA established health advisories for PFOA and PFOS in May 2016 based on 
the agency's assessment of the latest peer-reviewed science in order to provide drinking water 
system operators and federal, state, tribal and local officials, who have the primary responsibility 
for overseeing these systems, with information on the health risks of these chemicals. These 
advisories wi II help them take the appropriate actions to protect their residents. The EPA is 
committed to supporting states and public water systems as they determine the appropriate steps 
to reduce exposure to PFOA and PFOS in drinking water. As science on health effects of these 
chemicals evolves, the EPA will continue to evaluate new evidence. 

If past sampling data shows that drinking water contains combined PFOA and PFOS al 

individual or combined concentrations greater than 70 parts per trillion, water systems should: 

• Quickly undertake additional.sampling to assess the level, scope and localized source of 
contamination to inform next steps; 

If water sampling results confirm that drinking water contains PFOA and PFOS at individual or 
combined concentrations greater than 70 parts per trillion, the agency recommends that water 
systems: 

• 

• 
• 

• 

Promptly notify their state drinking water safety agency (or the EPA in jurisdictions for 
which the EPA is the primary drinking water safety agency); 
Consult with the relevant agency on the best apprmJCh to conduct additional sampling; 
Provide consumers with information about the levels of PFOA and PFOS in their · 
drinking water, including specific information on the risks to fetuses during pregnancy 
and breastfed and formula-fed infants; and 
Identify options that consumers may consider to reduce risk, such as seeking an 
alternative drinking water source, or in the case of parents of formula-fed infants, using 
formula that does not require adding water. 

A number of options are available to drinking water systems to lower concentrations ofPFOA 
and PFOS in its drinking water supply. In some cases. drinking water systems may be able to 
reduce concentrations of perf1uoraklyl substances, including PFOA and PFOS, by closing 
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contaminated wells or changing rates of blending of water sources. Alternatively, public water 
systems can lreal source water with activated carbon or high pressure mer11brane systems (e.g., 
reverse osmosis) to remove PFOA and PFOS from drinking water. These treatment systems are 
used by some public water systems today, but should be carefully designed and maintained to 
ensure that they are effective for treating PFOA and PfOS. In some comrnunities, entities have 
provided bottled water to consumt:rs while steps to reduce or remove PFOA or PFOS from 
drinking \·Vater. or establish a new water supply, were completed. 

3 



Senator Gillibrand GIL-003 

HOOSICK FALLS 

Question: On February 1st, I wrote to Region 2 Regional Administrator Judith Enck, asking 
the EPA to expedite the process for listing Hoosick Falls as a federal Superfund site. Will you 
commit to me that you will personally ensure lhat this process moves as quickly as possible and 
that EPA will be aggressive in ensuring that the contamination is remediated? 

Answer: Addressing the contamination in the Village of Hoosick Falls is a high priority for 
the EPA. We are currently gathering information needed to evaluate the site for inclusion on the 
National Priorities List of Superfund sites. We also are conducting investigations to identify the 
parties responsible for the contamination. We are working actively with both the New York State 
Department of Health and New York State Department of Environmental Conservation lo 

coordinate our respective investigative and remedial effons to ensure that accurate information is 
provided to the public and to effectively address the contamination problem. 
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Senator Gillibrand GIL-004 

HUDSON RIVER 

Question: What purpose docs it sct·ve for the EPA to release a white paper dismissing data 
presented NOAA which has a responsibility for the Hudson River a Federal Trustee- before 
your agency even begins its 5 year review? 

Answer: The EPA's white paper presents a thorough, detailed, scientific evaluation of a 
scientific article authored by National Oceanographic and Atmospheric Administration (NOAA) 
scientists. In the EPA paper, the agency does not dismiss any data, but in'stead, identifies and 
addresses important and more recent data that NOAA did not consider in its analysis. In that 
analysis, NOAA concluded that the dredging project's goals would not b~ achieved for decades 
longer than the EPA had predicted in 2002, the year the EPA selected the cleanup action. In the 
EPA's white paper, the agency presents its conclusion that, based on more recent data, as well as 
other factors, the project is on a trajectory of environmental improvement consistent with the 
EPA's prediction 14 years ago. 

In the white paper and publically, the EPA has been careful to define ''project success" in terms 
of accomplishing the planned dredging/mass removal and that, following the agency's recent 
comprehensive review, we do not have any information to indicate other.wise. Therefore, we can 
move forward to the project's monitored natural recovery phase. The EPA has acknowledged that 
PCBs remain in the river and supports the Trustees' efforts to address sudh potential injury 
through the Natural Resource Damage (NRD) assessment and claims process. The EPA will 
continue to cooperate and communicate with federal and state natural re~ource trustees on the 

I 

Hudson River remediation. 
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Senator G iII i brand GIL-005 

HUDSON RIVER-RESTORE AND PROTECT 

Question: Will you ensure that all relevant evidence and data is evaluated during the course of 
the 5 year review, and that the Federal Trustees have a seat at the table so that EPA can work 
with them cooperatively to ensure that we are doing everything possible to fully restore and 
protect the Hudson River? 

Answer: Yes, we are working closely with all the stakeholders to ensure a thorough Five-Year 
Review (FYR). The stakeholders, including the Federal Trustees, New York State Department of 
Environmental Conservation and Department of Health. the Community Advisory Group, and 
non-governmental organizations have been invited to be part of the FYR team. 
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Senator Inhofe INH-001 

OZONE IMPLEMENTATION GUIDANCE 

Question: EPA is required to issue ozone implementation guidance. However, despite 90% of 
the states that commented on the proposed standard requested EPA propose an implementation 
rule at the time the Agency finalized the standard, EPA will not propose an implementation rule 
until October 2016. Yet, we know EPA is dedicating air office officials toward the stayed-Clean 
Power Plan-related activities. Why are you not doing something 90% of states commenting, 
reflecting a bipartisan consensus, requested. rather than pursuing actions that are legally 
vulnerable and being challenged by more than half the states? 

Answer: Concurrent with promulgation of the final revised NAAQS, the EPA also issued an 
implementation memo (https://www.epa.gov/sites/production!fi les/20 15-
l 0/docwnents/implementation merno.pdl) describing rules and guidance that remain current and 
applicable to the revised standards, and updates that the agency expects to complete for states to 
use in planning for the revised NAAQS. The EPA and state co-regulators share a long history of 
managing ozone air quality under the Clean Air Act (CAA), underpinned by a wealth of 
previously issued rules and guidance. The EPA is committed to helping air agencies identify and 
take advantage of potential planning and emissions control efficiencies that may occur within the 
horizon for attaining the 2015 standards. 

Addressing carbon pollution is also a part of the agency's obligations under the Clean Air Act. 
Since the Supreme Court stayed the Clean Power Plan (CPP) pending judicial review before the 
U.S. Court of Appeals for the D.C. Circuit and any subsequent proceedings in the Supreme Court, 
many states have said they intend to move forward voluntarily to continue to work to cut carbon 
pollution from power plants and are seeking the agency's guidance and assistance. The agency will 
be providing such assistance, which is not precluded by the stay. In particular, some states have 
asked to move forward with outreach and to continue providing support and developing tools, 
including the proposed design details for the Clean Energy Incentive Program (CEIP). The agency 
will move forward in a way that is consistent with the stay while providing states the tools they 
have asked for to help address carbon pollution from power plants. 

7 



Senator lnhofe INH-002 

CLEAN AIR SCIENTIFIC ADVISORY COMMITTEE-NOMINATIONS 

Question: Administrator McCarthy, as you know, I have long been concerned about the 
integrity of the selection process for nominations to the Clean Air Scientific Advisory 
Committee (CASAC) and the Science Advisory Board (SAB). I was surprised to learn in 
response to my February 2, 2016. letter on the most recently appointed members of CASAC that 
each ofthose selected were nominated not by the public, rather, they were all nominated by the 
EPA or an EPA designated federal officer. Essentially. anyone nominated by an individual 
outside of the agency's network was not selected. Are you concerned by this finding? What is the 
point of soliciting public nominations if the EPA only selects those internally appointed? 

Ans,Yer: The EPA has policies and procedures that meet and exceed what is required by law, 
in order to assure expert and independent advice from our advisory committees. For example, 
although not required by law, the EPA provides the general public the oppot1unity to nominate 
candidates for the CASAC. The agency believes this more open nominations process expands the 
breadth and diversity of its applicant pool. In selecting members for the CASAC, the agency 
evaluates the qualifications and experience of all candidates without regard to whether 
individuals are nominated by the public or identified through staff outreach. 
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Senator lnhofe INH-003 

SCIENCE ADVISORY BOAHD-POLICY STATEMENT 

Question: Administrator McCarthy, as part of the FY 2016 omnibus, EPA was required to 
develop a policy statement for its Science Advisory Board, which would include goals on 
increasing membership from states and tribes, as well as update its conflict of interest policy. 
This was to be submitted to GAO for review last month. I understand it is still outstanding. What 
is the reason for delay and when does the Agency plan to submit this policy statement? 

Answer: The agency has developed a draft policy statement for the Science Advisory Board 
(SAB) and the Clean Air Scientific Advisory Committee (CASAC) that describes how the EPA 
implements the Federal Advisory Committee Act (FACA), federal ethics regulations, and agency 
policies for scientific integrity and peer review applicable to these advisory committees. The 
agency remains committed to the goal of including a diversity of scientific perspectives on the 
SAB and the CASAC, including the perspectives of scientists from state and local governments, 
tribes, industry, and nongovernmental organizations. The draft policy statement is currently 
undergoing final internal review and should be provided to the GAO in the coming weeks. The 
agency takes seriously the requirements for transparency, independence. and balance of its 
advisory committees, including the SAB and the CASAC. The EPA frequently goes above and 
beyond the requirements ofF ACA to ensure that the SAB and the CASAC advisory processes 
are open and transparent. and applies federal ethics regulations to members of these committees. 
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Senator lnhofe INH-004 

GAO RECOMMENDATION 

Question: Administrator McCarthy, last May GAO issued a report on the SAB entitled, 
"EPA's Science Advisory Board: Improved Procedures Needed to Process Congressional 
Requests for Scientific Advice," that included four recommendations- all of which remain 
unimplemented. What is the reason for delay in fulfilling these recommendations? 

Answer: In the June 2015 report, EPA's Science Advisory Board: Improved Procedures 
Needed to Process Congressional Requests for Scientffic Advice (GAO ) 5-500), the Governmem 
Accountability Office (GAO) recommended that the agency clarify pr~cedures for reviewing 
congressional committee requests to the SAB to dctennine which questions should be taken up 
by the SAB and criteria for evaluating such requests. The agency agreed with those 
recommendations and is developing a process for considering requests for the SAB advice from 
the congressional committees listed in the SAB's authorizing statute (the Environmental 
Research, Development and Demonstration Authorization Act, ERDDAA). The draft process is 
u11dergoing tina! internal review and should be finalized in the coming weeks. In addition to 
developing a written process for evaluating congressional requests fQr the SAB advice, the 
agency is consideriJ1g whether amcndincnts to the SAB charter also would be helpful to clarify 
how congressional requests for the SAB advice will be handled. · 
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Senator lnhofe INH-005 

SIP BACKLOG 

Question: At a March 9 full committee hearing with state environmen~al regulators, we 
received testimony that EPA has increasingly issued federal implementation plans while 
simultaneously slow-walking review of state implementation plans. Alth<;.n.tgh l understand EPA 
has made some progress in addressing the SIP backlog, can you please provide the Committee a 
breakdown of the status of EPA's work towards reducing the SIP backlog? 

Answer: The EPA has been working with states since 2013 on plans to reduce the State 
Implementation Plan (SIP) backlog and address the states' priority SIPs. This work has resulted 
in four-year plans developed with states to Substantially reduce the historic backlog of SIPs by 
the end of 20 I 7. Steady and substantial progress has been made over the last several years 
through the EPA and the states working together. An important part of the agency's joint etTort 
with the states is ongoing discussions between the regions and states to identify which SIPs the 
states prioritize for action. The EPA has acted on hundreds of pending SIPs in each of the last 
several years. 

II 



Senator lnhofe INH-006 

NATIONAL ACADEMY OF SCIENCES REVIEW-SCC 

. Question: In July 2015, the EPA, as pa11 of the Interagency Working Group on the Social 
Cost of Carbon (SCC), requested the National Academy of Sciences review the SCC. How much 
funding'i"or NAS's review has EPA committed? 

Answer: At the request of the Interagency Working Group (IWG) on the Social Cost of 
Carbon, co-chaired by the White House's Office of Management and Budget (OMB) and Council 
of Economic Advisors (CEA), the National Academies of Sciences, Engineering and Medicine 
convened a Committee on "Assessing Approaches to Updating the Social Cost of Carbon." This 
is an interagency sponsored project, with contributions coming fro!n the EPA as well as the 
Departments of Commerce, Energy, Interim:, and Transportation. The Department of Energy 
(DOE) is serving as the coordinating agency for the contract. 
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Senator lnhofe lNH-007 

MULTIPURPOSE GRANTS 

Question: For FY 2016 Congress appropriated $21 in multipurpose grants to states and tribes, 
which EPA requested zero funding for in its FY20 17 budget request. Can you please explain the 
reason for eliminating funds for this program? In early April, EPA released its formula for 
disbursing the grants, with more than 60% going to "core air regulatory work;" yet Congress 
stipulated the grants were to providt:s "states and tribes to have the flexibility to direct 
resources." How does EPA's formu Ia provide states and tribes flexibi I ity to use these grants? 

Answer: The EPA formula provides flexibility to states within both funding focus areas. First, 
states have latitude to decide what air activities to fund with the air portion of their funding. The 
second part of a state's funding is available for priority activities identified by individual states 
under any existing continuing environmental program. For both focus areas, state identified 
activities must fall under existing federal environmental statutes consistent with the language 
included in the FY 2016 appropriations. Additionally, states have the Jlexibility to fund these 
activities under a Performance Partnership Grant (PPG) or new standalone multipurpose granl. 
The FY 2017 President's Budget request included increases for several grants to states and tribes, 
including $40 million for state and local air quality management grants, $30.9 million for Tribal 
General Assistance Program grants, $15.7 million for Environmental Information grants, and 
$15.4 million for pollution control (section 
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Senator Rounds ROU-001 

EPA REGULATIONS-RESOURCES 

Question: We have held several hearings in which state and local officials have come to 
testify about the challenges of implementing EPA regulations on a limited budget with limited 
resources. This is particularly problematic in South Dakota, where the Department of 
Environment and Natural Resources is a small staff with a limited budget and is required to 
oversee the implementation and compliance with state and federal regulations. Although we have 
repeatedly heard your agency say that there are resources to help states comply with regulations, 
I am increasingly concerned with the amount of what I consider to be unfunded mandates 
coming out of your agency. 

Again, although you have said there are resources to help states comply with EPA regulations, I 
have heard time and time again that this is not the case as these limited resour~es are spread out 
among all of the states. What do you tell states who are repeatedly telling you that they simply 
don't have the resources to comply with these vast, comprehensive EPA regulations? 

Answer: Supporting our state partners. the primary implcmenters of environmental programs 
on the ground, is a long-held priority of the EPA. runding to states and tribes in the State and 
Tribal Assistance Grants (STAG) account continues to be the largest percentage of the agency's 
budget, at 39.7 percent in FY 2017. This percentage excludes resources the EPA provides to 
states and tribes via cooperative agreements, interagency placement assignments, and other 
vehicles from the agency's operating accounts (e.g., Leaking Underground Storage Tanks. 
Superfund, and Environmental Programs and Management). This renects the agency's 
recognition of and commitment to supporting our partners and leveraging limited resources to 
oversee the implementation of and compliance with EPA regulations. In FY 2017. the EPA will 
continue lo modernize the business of environmental protection through the E-Enterprise 
strategy jointly governed by states and the EPA. Under the E-Entcrprise strategy, the agency will 
continue to streamline its business processes and systems to reduce reporting burden on states 
and regulated facilities, and improve the effectiveness and efficiency of regulatory programs for 
the EPA, states, and tribes. 
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Senator Rounds ROU-002 

EPA REGULATIONS-STATE COMPLIANCE 

Question: We have held several hearings in which state and local officials have come to 
testify about the challenges of implementing EPA regulations on a limited budget with limited 
resources. This is particularly problematic in South Dakota, where the Department of 
Environment and Natural Resources is a small staff with a limited budget and is required to 
oversee the implementation and compliance with state and federal regulations. Although we have 
repeatedly heard your agency say that there are resources to help states comply with regulations, 
I am increasingly concerned with the amount of what J consider to be unfunded mandates 
coming out of your agency. 

Do you plan to do anything more to help states comply with current and future EPA regulations? 

Answer: The FY 2017 President's Budget includes an increase of$40 million for state grants 
to assist with implementation of climate and air quality programs, as well as $15.4 million for 
state and tribal grants to assist with implementation of water quality programs. The request also 
includes an additional $15.7 million for grants to states anq tribes to build tools, services, and 
capabilities that will enable greater exchange of data for delegated programs between states, 
tribes. regulated entities, and the EPA following E-Enterprise principles. Leveraging technology 
wi 11 enable the EPA, states, and tribes to move from a heavily paper-based evidence gathering 
process to a digitally-based rapid electronic process. The vision is to better identify patterns of 
problems, be more efficient and effective in data collection and records management, increase 
transparency on programmatic and compliance status and allow for quicker responses where 
appropriate. 
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Senator Rounds ROU-003 

REGULATORY IMPACT ANALYSES 

Question: Last year the Subcommittee on Superfund, Waste Management, and Regulatory 
Oversight held a hearing on EPA's use of Regulatory Impact Analyses (RIA's) and the cost and 
benefit of EPA regulations. At the hearing we discussed a July 2014 GAO report that offered 
several recommendations for how EPA could improve adherence to OMB guidance, enhance the 
accuracy of RIA's and better monetize the cost and benefits of RIA's. 

I am concerned that EPA continued to promulgate major, costly regulations, such as WOTUS 
and the Clean Power Plan, without fully implementing GAO's recommendations. 1 understand 
these recommendations are still open, when can we expect they will be fully implemented? 

Answer: In its recent update on these recommendations (hltp://www.!laO.!!ovfproduc.ts/G,'\O-: 
14-519), the GAO 'has closed one recommendation, recognizing that the EPA has implemented 
it. On other recommendations, the GAO notes that "EPAis making progress in the spirit of' 
these recommendations but has not closed them given the longer-term nature of these efforts. 
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Senator Rounds ROU-004 

REGULATORY IMPACT ANALYSES-RELIABILITY 

Question: Last year the Subcommittee on Superfund, Waste Management, and Regulatory 
Oversight held a hearing on EPA's use of Regulatory Impact Analyses (RIA's) and the cost and 
benetit of EPA regulations. At the hearing we discussed a July 2014 GAO report that offered 
several recommendations for how EPA could improve adherence to OMB guidance, enhance the 
accuracy of RIA's and better monetize the cosl and benefits of RIA's. 

How do you explain the reliability of recent EPA regulations, if they were promulgated through a' 
process that GAO specifically suggested might not be entirely accurate and needed 
improvement? ' 

Answer: While the GAO made recommendations £o improve the agency's process, there was 
not a finding of systematic deficiencies with respect to the accuracy of tHe analytical work. The 
EPA regulations have been developed in accordance with all applicable requirements, including 
those ofExecutive Orders 12866 and 13563 and the guidelines ofOMB Circular A-4. The EPA 
relies on the best available information to calculate both the costs and benefits of rules and 
ftn1her refines these analyses through the interagency and public comment processes. ln addition, 
the EPA maintains a public docket \Vhere all of the underlying documentation for each RIA is 
available. Further, consistent 'vvith E.O. 12866, the RIAs developed for economically significant 
regulations are reviewed by OMB and undergo an interagency review pr()ccss before being 
released for public notice and comment. · 
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Senator Rounds ROU-005 

EPA REGULATIONS-SMALL BUSINESS IMPACTS 

Question: Last month. the Subcommittee on Superfund, Waste Management, and Regulatory 
Oversight hosted a hearing on small business impacts from EPA regulations, and we received 
testimony regarding a number of instances where the EPA has disagreed with the Office of 
Advocacy's recommendations on a particular rulcmaking. Our witnesses testified that there is no 
mechanism in the law that reconciles these differences between the EPA and the Office of 
Advocacy. I asked at the hearing for you to share how you view the Office of Advocacy's 
recommendations and how seriously you consider these recommendations throughout the 
rulemaking process, to which you said you do take Advocacy's comments into account. 
However, there are many instances where the Agency, in fact, takes action against Advocacy's 
recommendation. 

Do you think a third party arbiter would help reconcile differences between EPA and Advocacy? 

Answer: The agency considers all comments received as part of a rulemaking process, 
including information received from the public as well as through the interagency process. The 
views of small businesses are taken into account through various means in the process, including 
participation by the Small Business Administration in the interagency review process run by the 
Office of Management and Budget. In addition, as part of its Regulatory Flexibility Analysis for 
a rulemaking, the agency responds to comments filed by the Offke of Advocacy. The agency 
describes steps taken to minimize impacts on small businesses and other small entities. and 
provides an explanation of why any significant alternatives considered by the agency that affect 
the impacts on small entities were not adopted in the rule. 

18 

( 
I 
'I 

! 
1: 
t: 
i 

I 



ii ,, 
'j 
il 
II 
'I 
!! 
1: 

ll ,, 
i' :I f, 
t! 
rj 

II 
ll 
H 
~ I 
I, 

Senator Rounds ROU-006 

REGULATORY FLEXIBILITY ACT 

Question: At the same subcommittee hearing, we received testimony that there are 
opportunities for EPA to increase transparency with its implementation of the Regulatory 
Flexibility Act. For example, one witness testified that EPA could make its final SBREFA report 
public at the time complete rather than waiting until a rule is issued, something OSHA already 
does with its SBREF A reports. 

Why does EPA wait until a rule is issued to release its SBREFA report? Don't you think the 
public and regulated entities, such as small businesses, would benefit from the report being made 
publicly available as soon as complete? Will you commit to making these reports public when 
complete moving forward? 

Answer: A completed SBREFA report is one of the support documents used by the agency in 
developing a proposed rule, and is provided to the Administrator so that its recommendations 
may be considered during the development of the rule. The report is made public when the 
proposed rule is released for public comment, consistent with all applicable requirements. Small 
entity representatives provide key input to the Federal participants in the Small Business 
Advocacy Review Panel, who then develop recommendations to the Administrator on how best 
to achieve the goals of the RFA. Because the Panel Report is a key element of the administrative 
record for the proposed rule, it is placed in the rulcmaking docket at the time the proposed rule is 
published. Comments on the report are then considered in development of a final rule. 
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Senator Rounds ROU-007 

REGULATORY FLEXIBILITY ACT 

Question: The courts have held agencies are not required to consider' indirect or secondary 
impacts of a rule for pllrposes of the Regulatory Flexibility Act. However, I understand that the 
compliance burden is on the states, but often small businesses are significantly indirectly 
impacted by regulations, regardless of w'ho has the burden of complying with the regulations. 

Do you believe indirect impacts on small businesses should be considered and do you think a 
rulemaking would benefit from greater small business input early in the rule development 
process? 

Answer: In addition to the requirements of the Regulatory Flexibility Act, the agency 
frequently undertakes many types of public outreach, including outreach to small businesses. 
during the development of its rules. For example, the agency may hold public meetings <;:arly in 
the rule development process., Frequently, agency offices; including the regional offices, hold 
meetings with stakeholders including small businesses. The information gained from this 
engagement informs the rulemaking process by providing input from various stakeholders. In 
addition to the public and stakeholder meetings, the agency has other mechanisms in place to 
ensure that the views of small businesses can be incorpoi'ated into the agency's decision making 
processes. One such example is that the EPA's Deputy Administrator holds periodic meetings 
with small businesses to discuss regulatory topics suggested by and of inreresHo small · 
businesses. The EPA also has an Asbestos an9 Small Bus'irtess Ombudsman that advocates for 
small business during the EPA rulemaking process. 
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Senator Wicker WIC-001 

WATERSHED TRADING PROGRAM 

Question: Do you think EPA needs to do more to allow watershed trading to occur? 

Answer: The EPA has taken many important steps to support effmts by states and other 
stakeholders to pursue water quality trading consistent with the Clean Water Act. 

To date, the EPA has authorized forty-six states to run their own National Pollutant Discharge 
Elimination System (NPDES) programs. State permitting authorities (or the EPA in unauthorized 
states) can establish water quality trading programs, based on their unique regulatory structure as 
well as stakeholder and environmental needs. The primary demand-side driver for nutrient 
trading is the existence of a new or more stringent water quality based effluent limit for nutrients 
in a point source's NPDES permit. States usually include such water quality- based effluent 
limits in NPDES permits following state establishment of a nutrient TMDL, or state 
detennination of "reasonable potential" for the NPDES permittee's discharge. Without this 
permit driver in place. there has been little demand for nutrient reduction credits. 

Roughly one third of states have had water quality trades in their state. Each state with a trading 
program has developed its own unique trading rules. Some states have enacted statutes or · 
regulations that authorize and regulate their statewide trading programs, such as Connecticut, 
Virginia, and Ohio. Other states authorize trading on a case-by-case basis through watershed
specific or individual NPDES permits, such as North Carolina's Neuse River Compliance 
Association trading program. Other states, Stich as Arkansas and Louisiuna, are considering 
developing water quality trading programs. Many of the states with active trading programs, 
such as Pennsylvania and Oregon, allow NPDES permit holders to attain their nutrient water 
quality-based emuent I imits through the purchase of nonpoint SOl!rce nutrient reduction credits. 

As demand drivers increase, we anticipate water quality trading to increase as a flexible method 
for meeting those regulatory requirements. The EPA looks forward to continuing its work with 
states and other stakeholders interested in pursuing these approaches. 
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Senator Wi.cker WIC-002 

W ATEH.SHED TRADING PROGRAM-CLEAN WATER ACT 

Question: EPA allows some non-point source nutrient reduction initiatives under EPA's 
watershed trading program, but there is no usable process to allow this to occur. 

Are legislative changes to the Clean Water Act necessary to make watershed trading usable? 

Answer: The Clean Water Act provides sufticient authority for the EPA to implement its 
water quality trading policy. The EPA's 2003 Water Quality Trading Policy encourages states, 
interstate agencies and tribes to develop and implement water quality trading programs 
consistent with the Clean Water Act (CWA) and its implementing regulations for nutrients, 
sediments and other pollutants (with some exceptions) where opportunities exist to achieve water 
quality improvements at reduced costs. One of the EPA's roles under its CWA oversight 
authority is to ensure that any such water quality trading programs are consistent with the CW A 
and its implementing regulations. The EPA is working with states and interested stakeholders to 
educate and assist them regarding their options for establishing water quality trading programs. 
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Senator Wicker WlC-003 

DISINFECTION BY-PRODUCTS RULES 

Question: Are Tier 2 public notices (PN) for the EPA disinfection by-products rules eligible 
for electronic reporting or annual notice (similar to Tier 3 PNs)? 

Answe•·: Tier 2 notices require notice within 30 days of the violation and subsequent notice 
every three months for as long as the violation continues. Annual notices are not an option. Tier 
2 requires mail or direct delivery with the bill and a method to notifv those who do not receive a 
bill or do not have service connection addres'ses (such as renters, ap;rtments, nursing homes, 
etc.). Posting on the internet is allowed as one of the methods to reach those consumers. In 
addition, systems might be required to use other methods to reach consumers who might not see 
a posted notice in a school, library, or other commercial/public buildings. 
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Senator Wicker WIC-004 

NATIONAL RADON ACTION PLAN 

Question: ln your testimony on April 19, you stated that the National Radon Action Plan 
(NRAP) will replace the Federal Radon Action Plan (FRAP). The major differences between 
FRAP and NRAP are that NRAP has no dedicated funding plan like the State Indoor Radon 
Grant (SJRG) program and the major responsibilities are pushed to the states and private sector. 

How will NRAP be successful without federal funding and active federal leadership? 

Answer: In FY 2016, the EPA closed out the Federal Radon Action Plan and launched a 
broader plan, the National Radon Action Plan (NRAP). This plan was endorsed by nine non
governmental organizations and three federal agencies. The EPA will continue to lead the federal 
government's response to radon and continue to implement the agency's own multi-pronged 
radon program. With funding requested in FY 2017 through the agency's indoor air program, the 
EPA will encourage radon risk reduction as a normal part of doing business in the real estate 
marketplace, will promote local and state qdoption of radon prevention standards in building 
codes, <md will participate in the development of national voluntary standards (e.g., mitigation 
and construction protocols) for adoption by states and the radon industry 
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Senator Wicker WIC-005 

NATIONAL RADON ACTION PLAN- SIRG PROGRAM 

Question: In your testimony on April 19, you stated that the National Radon Action Plan 
(NRAP) will replace the Federal Radon Action Plan (FRAP). The major differences between 
FRAP and NR/\P are that NRAP has no dedicated funding plan like the State Indoor Radon 
Grant (SlRG) program and the major responsibilities are pushed to the states and private sector. 

Is there a plan or need to create a SIRG program within NR,.\P to make h successful? 

Ans'\-ver: In FY 2016, the EPA closed out the Federal Radon Action Plan and bunched a 
broader plan, the National Radon Action Plan (NRAP). This plan was endorsed by nine non
governmental organizations and three federal agencies. The EPA will continue to lead the federal 
government's response to radon and continue to implement the agency's own multi-pronged 
radon program. With funding requested in FY 2017 through the agency's indoor air program, the 
EPA will encourage radon risk reduction as a normal part of doing business in the real estate 
marketplace, wi II promote local and state adoption of radon prevention standards in building 
codes, and will participate in the development of national voluntary standards (e.g., mitigation 
and construction protocols) for adoption by states and the radon industry. 
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Senator Wicker WIC-006 

STATE INDOOR RADON GRANT PROGRAM 

Question: You justified EPA's cuts in funding for SIRG in part by saying that SIRG funding 
to some states has not been very effective. 

Can EPA modify the grant allocation to make SIRG more effective? Please comment and assess 
ways to improve SIRG rather than eliminate it. 

Answer: Reducing radon related deaths continues to be a priority for the EPA and the 
Administration. From 1990 to 2013, the estimated number of homes needing mitigation (i.e., 
having radon levels at or above 4 picocuries per liter (pCi/L) and no mitigation system) increased 
by 14 percent; from about 6.2 million to 7.1 million homes. During the same period. the number 
of homes with operating mitigation systems increased by more than 700 percent from 175,000 to 
I ,245,000 homes. 

For over 25 years, the EPA has provided federal funding to states and technical support to transfer 
best practices among states that promote effective program implementation across the nation. 
Section 306 of the Indoor Radon Abatement Act (lRAA) authorizes radon grant assistance to 
states, as defined by the Toxic Substances Control Act (TSCA) Title lll. The EPA has targeted 
this funding to support states with the greatest populations at highest risk. In future years, the EPA 
will continue to promote partnerships between national organizations, the private sector. and more 
than 50 state, local, and tribal governmental programs to achieve radon risk reduction. 
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Senator Wicker WIC-007 

STATE INDOOU J{ADON GRANT PROGRAM- RADON PROFESSIONALS 

Question: lfSIRG is eliminated, will EPA undertake and maintain the state listings of 
certified radon professionals? 

Answer: In FY 2017, the EPA will continue providing consumers with information and 
guidance on locating qualitied radon measurement and mitigation services professionals. The 
EPA's website (https :/ /www .cpa.!!(lv/mdoni(i nd-rudon-Lcst-ki t-or-measurement-and-mitigation
profcssionaliiv<ho) contains information regarding radon credentialing programs, listings for state 
radon program contacts and general indoor air quality information. In addition, most states 
provide information about qualified radon service providers and many states have some fom1 of 
radon requirements for radon service providers. 

Forty-five states requested and received State Indoor Radon Grants (SIRGs) funding this past 
fiscal year. In the absence of SIRG, states would depend on their own funds to continue 
investment in radon programs. States receiving fede.ral SIRG funds arc required to provide a 
40% match. Many states provide this through in-kind matches (non-monetary resources), others 
through appropriated funds. This would be the starting place for states to consider whether they 
would fund state programs in the absence of Sl RG funds. A number of states have developed 
additional radon funding mechanisms through state licensing or mitigation system installation 
fees. 
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Senator Wicker WJC-008 

STATE INDOOR RADON GRANT PROGRAM- CONSUMERS 

Question: How will the agency ensure that consumers are not subject to fraud from 
uncertified professionals using equipment that may not be calibrated and traceable to a radon 
standard or a radon decay product standard. particularly in non-regulated states? 

Answer: In FY 2017, the EPA will continue providing consumers with information and 
guidance on locating qualified radon measurement and mitigation services professionals. The 
EPA's website (https ://w,,·w . .£2~!.v/radon/li nd- radon-1~s1-kit-or- nJeasursJ1l~~ll!. -anLI.:i!l i li v..at i,lll
profcssional#who) contains information regarding radon credentialing programs. listings for state 
radon program contacts and general indoor air quality information. In addition, most states 
provide infonnation about qualified radon service providers and many states have some form of 
radon requirements for radon service providers. 

Fmty-five states requested and received State Indoor Radon Grants (SIRGs) funding this past 
fiscal year. In the absence of SIRG, states would depend on their own funds to continue 
investment in radon programs. States receiving federal SIRG funds are required to provide a 
40% match. Many states provide this through in-kind matches (non-monetary resources), others 
through appropriated funds. This would be the starting place for states to consider whether they 
would fund state programs in the absence ofSJRG funds. A number of states have developed 
additional radon funding mechanisms through state licensing or mitigation system installation 
fees. · 
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Senator Wicker WIC-009 

STATE INDOOR RADON GRANT PROGRAM- STATE GRANTEES 

Question: Please provide a list of state grantees and indicate which states are likely to 
continue their current investment in radon in the absence of federal SIRG funding. 

Answer: In FY 2017, the EPA will continue providing consumers with information and 
guidance on locating qualified radon measurement and mitigation services professionals. The 
EPA's website (https :/ /www.cpa. uov /radnn/!1 nJ-raJon-test-k it -('r-measure rnen\-and -m i ti gntio n
prof\::ssional#wllo) contains information regarding radon credentialing programs, listings for state 
radon program contacts and general indoor air quality information. In addition, most states 
provide information about qualified radon service providers and many states have some fonn of 
radon requirements for radon service providers. 

All states with the exception of New Hampshire, Maryland, Hawaii, Arkansas, and Louisiana 
requested and received State Indoor Radon Grants (SIRGs) funding this past fiscal year. In the 
absence of SIRG, swtes would depend on their O\Vn funds to continue investment in radon 
programs. States receiving federal SIRG funds are required to provide a 40% match. Many states 
provide this through in-kind matches (non-monetary resources), others through appropriated 
funds. This would be the starting place for states to consider whether they would fund state 
programs in the absence of SIRG funds. A number of states have developed additional radon 
funding mechanisms through state licensing or mitigation system installation fees . 
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Senator Wicker WIC-010 

RADON RISK MAPS 

Question: The last federal surveys and state radon mapping occurred nearly three decades 
ago. Several states have updated state risk data with their own maps that show a larger risk than 
initial assessments. Does EPA have any plans to update the EPA radon risk maps? 

Answer: In FY 2017, the EPA will continue to maintain its map of radon zones aimed at 
assisting national, state and local governments, and private organizations to target their resources 
to implement radon-resistant building codes. Please visit https:!/wW\\-.epa.gov!raJonillnd-
i n format ion-about -locn 1-radon-wnes-aml.:stalc-co nlact-i n format ion#radon man for more 
information. The agency continues to recommend that this map be supplemented with any ne>v 
data vetted by the states in order to further understand and predict the radon potential for specific 
areas and counties. This approach is captured in new consensus-based private sector radon 
standards under development by the radon industry's standards consortium. 
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Senator Wicker WIC-011 

ECOLABELS 

Question: The US Green Building Council recently announced the LEED green building 
rating system will now award credit for forest products certified to the SFI and ATFS standards. 
I understand that the EPA is re-examining its interim recommendations regarding the use of 
environmental standards and labels in federal procurement for lumber. 

Can you please tell me what your agency is doing to reconsider your recommendation and ensure 
that it appropriately recognizes other credible standards like Sustainable Forestry Initiative (SFI) 
and the American Tree Farm System (ATFS)? 

' 
Answer: The EPA is seeking clarification from the U.S. Green Building Council (USGBC) on 

whether the LEED Alternative Compliance Pathway that awards credit for forest products 
certified to the Sustainable Forestry Initiative (SFI) and American Tree Farm System (ATFS) 
standards sufficiently addresses environmental criteria or if it is focused more narrowly on 
legality of harvesting. 

The Implementing Instructions for Executive Order 13693 -Planning/or Federal Sustainability in 
the Next Decade - directed the EPA, in consultation with the Office of Management and 8udget 
and the Council on Environmental Quality, to issue these recommendati6ns to assist Federal 
purchasers in identifying and procuring environmentally sustainable products. The basis for our 
interim recommendations on wood/lumber was the DOE GreenBuy Program. The EPA is 
pursuing several options to determine if an update to the lumber/wood interim recommendations 
is appropriate, and has updated the ;vebsite to reflect this (see the footnote for Lumber/Wood 
under the Construction sector at J]j1J2s://\~ww.epa.gov/u.rcencrprncluctsiq?as-recommcndations
spcci lie at ions-stand ards-and-cc\> I abe Is). 

The EPA is engaging with both the Department of Energy and the U.S. Department of 
Agriculture in a high-level review to determine the effectiveness of these standards in protecting 
human health and the environment. Furthermore, the EPA's standards executive is currently 
reviewing the forestry standards to detcrm inc if they were dcve loped through a voluntary 
consensus approach consistent with the National Technology Transfer and Advancement Act 
(NTTAA) and OMB Circular A-119. Finally, SFI, ATFS, Canadian Standards Association 
(CSA) and Forest Stewardship Council (FSC) have each volunteered to have their forestry 
standards assessed against the criteria developed through a multi-stakeholder consensus process 
in the guidelines pilot for the flooring and furniture sectors. The results of that pilot assessment 
can help inform whether those standards would meet the EPA's baseline criteria for 
environmental performance as specified in the EPA's draft guidelines for Environmental 
Performance Standards and Ecolabels for use in Federal procurement. 
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Senator Wicker WIC-012 

ECOLABELS INTERIM RECOMMENDATIONS 

Question: The US Green Building Council recently announced the LEED green building 
rating system will now award credit for forest products certified to the SF! and 1\TFS standards. 
I understand that the EPA is re-examining its interim recommendations regarding the use of 
environmental standards and labels in federal procurement for lumber. 

Can you give me an assurance that you will move quickly with this review and provide a 
timeline when a decision will be made? 

Answer·: The EPA will consider the input received from other Federal agencies. stakeholders, 
and experts, along with information obtained during our assessment of forestry standards during 
the pilot process, to inform the further refinement and finalization of the EPA's guidelines and 
recommendations. The agency believes it can decide on a path forward within the next several 
months. 
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QUESTIONS FOR THE RECORD TO: 

The Honorable Gina McCarthy 
Administrator 

U.S. Environmental Protection Agency 

March 17,2016, Hearing: "Examining Federal Administration of the Safe Drinking Water Act in 
Flint, Michigan, Part III" 

House Committee on Oversight and Government ~eform 

Chairman Jason Clzaffetz 
As the result of media FOIA requests made to EPA, large amounts of email correspondence related to 
the Flint wat(!r situation has become available to the public. One of these emails, with the subject line 
"Clarification," was sent by an EPA employee to various employees of the Michigan Department of 
Environmental Quality and an EPA colleague. The nature oft he email involves the employee supplying 
iriformation on the dissemination of a draft EPA report to MDEQ officials. This communication is 
clearly an example of Agency work product. 

As indicated in the communication, this email was sent from the employee's personal, nonofficial 
account on Friday, September 11, 2015. The employee 's official email address was not copied at this 
time. As further indicated in the communication, the employee forwarded this correspondence to her 
official email account on Monday, November 2, 2015. 

The Federal Records Act, specifically 44 US. C. §2911, states that an employee of an executive agency 
may not use a non-official email address unless he or she "forwards a complete copy of the record to an 
official electronic messaging account of the officer or employee not later than 20 days after the original 
creation or transmission of the record." In this instance, it appears that the employee waited 52 days 
before forwarding the email record to her official account. Considering these circumstances, please 
answer the following questions: 

1. Does EPA believe that this is a violation of the Federal Records Act? 
2. Jfnot, why not? . 
3. What action does EPA intend to pursue, in accordance with its obligations under 44 US. C. 

§2911, regarding this incident? 

The Committee requests that EPA keep it iriformed of actions it takes related to this incident. 

EPA Response: EPA takes its obligations under the Federal Records Act seriously, all(:l has taken 
specific and concrete steps to educate and train current employees regarding the preservation of federal 
records and the November 2014 amendments to the Act. In February 2015, EPA updated its Records 
Policy to address the. new requit:~ments regarding personal messaging accounts. EPA continues to work 
to reach every employee with ailnual records training, Quarterly Records Management days, and other 
resources to assist employees in managing Agency records effectively and efficiently in their work. 
While the amendments to the Act provide a basis for disciplinary action at the discretion of an 
employee's supervisor upon a finding of an intentional violation of the forwarding provision of the Act, 
EPA is taking steps to learn more about the circumstances described in the question above, and, if the 
employee did fail to forward the message within 20 days, whether this failure was intentional or 



inadvertent. The agency will foilow up with the employee if, in fact, any steps are necessary or 
appropriate. 

Representative Tammy Duckworth 
1. As you are aware, in late 2015, the National Drinking Water Advisory Council (NDWAC) forwarded 

recommendations to you for revising the Lead and Copper Rule (LCR). To ensure NDWAC's 
recommendations are fully accepted and implemented over a sustained period of time, would EPA 
support codifying these proposed long-term revisions to the LCR? 

EPA Response: EPA is currently evaluating the recommendations received from the National Drinking 
Water Advisory Council and other concerned stakeholders along with recommendations from the 
Science Advisory Board on ways to improve public health protections through revisions to the Lead and 
Copper rule. In evaluating these recommendations, EPA will consider the national experience in 
implementing the rule as well as local experiences such as the one in Flint, MI, as we develop proposed 
revisions to the rule .. After EPA publishes those proposed revisions for public comment, EPA wUI 
consider all comments received from the public before promulgating a final mle. 

2. In Flint, Michigan according to both Marc Edward'i and the State ofl0:ichigan Auditor General, 
there are serious and significant problems with sampling site collection under the LCR. Furthermore, 
LCR issues are not limited to Flint. In the City of Chicago, which scores fairly high on the 
Environmental Working Group's Big City Water Ratings, a scientific study authored by Miguel Del 
Toral, and published in the journal Environmental Science & Technology, found deficiencies in the 
LCR 's " ... existing regulatory sampling protocol ... "require water system operators, such as the 
Chicago Department of Water Management, to conduct testing that, " ... systematically misses the 
high lead levels and potential human exposure. " 

In addition, a series of investigative reports published by the Chicago Tribune in February 2016 
found that since 2003, more than half of the 50 sampling sites tested by the Chicago Department of 
Water Management were homes owned by Department employees, who administered the tests 
themselves, and might not be located in high-risk areas. Based on publicly available data, these 
Chicago Department of Water Management employees not only represent households that are not 
low-income, but they are individuals with significant lmowledge on mitigation techniques that can be 
taken to reduce lead exposure in tap water. 

The practice of conducting testing on homes owned by water system employees is not limited to 
Chicago. In 2014, Philadelphia failed to test 50 high-risk homes, with officials claiming it was too 
difficult to recruit volunteers. Like Chicago, in Philadelphia up to half the homes tested by the city 
belonged to a water department employee. 

a) Please describe what safeguards and internal controls the EPA requires water ~ystem operators to 
use when electing to have a water system employee administer the testing protocol using the 
employee's home as a sampling test site to ensure independence, protect against potential testing 
manipulation or malfeasance, preserve public confidence in the validity of the test results and ensure 
low-income families are adequately represented in sampling sites. 

EPA Response: Public water systems are required to have sampling plans for microbial, physical and 
·chemical sampling and monitoring that is perfo1med in the public water system and distribution system. 
Unlike other regulations, which require collecting samples within the distribution system, the Lead and 
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Copper Rule requires the collection of tap samples within the household. The regulations require that 
these sample sites must be from homes that have been identified through materials evaluation to be sites 
that are single family homes that "contain copper pipes with lead solder installed after 1982 or contain 
lead pipes; and/or are served by a lead service line." These sample sites must be from homes that are 
expected to have a high likelihood of lead in the pipes and plumbing fixtures. There is no requirement 
that sites come from particular income levels, nor that they exclude water system employees. 

The PWS is responsible for ensuring that the submission of samples complies with the sampling 
protocols identified in the LCR. One such protocol requires that public water systems provide clear 
instructions to residents on sample collection procedures. Another protocol requires public water 
systems to review the information and comments provided on the sample sheet to confirm that samples 
have been collected appropriately before submitting them to the state. 

b) A March 2016 report published by the State of Michigan Office of the Auditor General that found the 
lvfichigan Department of Environmental Quality (MDEQ) " ... did not independently verify that 
community water supplies tested sites that met LCR requirements, " and reported that an initial 
lvflJEQ review of 46 sampling sites determined " ... that only 6 ( 13%) of 46 sites met LCR criteria. " 
These troubling findings indicate non-compliance with the LCR 's high-risk criteria. Please describe 
the policies, practices and procedures that EPA requires primacy agencies use to independen,tly 
corifirm that sampling sites meet the LCR 's high-risk criteria. 

EPA Response: The LCR was designed to ensure that samples are collected from locations· which have 
the highest risk of elevated lead concentrations. The rule requires that water systems conduct a materials 
evaluation to help identify high-risk locations, and requires that the system's sampling pool be 
comprised of these high-risk locations (Tier 1) sites, if they are available. The water system must submit 
this sample pool to the state primacy agency, and must notify the state when they change sampling 
locations. Michigan, like many states, had primary enforcement responsibility under the Safe Drinking 
Water Act. EPA's regulations at 40 CFR Part 142.10 require that the prin1acy agency have adequate 
authority to compel compliance with all NPDWRs, including the sampling requirements of the LCR. 
Also, 40 CFR 142.14( d)(8) sets forth special primacy requirements related to the LCR .. 

c) Please share the number a/primacy agency violations ofthe LCR's high-risk criteria nation-wide 
that were reported to EPA over the past 10 years. 

EPA Response: A system's failure to collect samples at high risk sites would be one ofthe potential 
actions that triggers an LCR monitoring violation. EPA relies on state, tribal, and territory primacy 
agencies submittals of information to the Safe Drinking Water Information System 
(https://ofmpub.epagov/apex/sfdw/f?p=108:200): The information provided includes monitoring 
violations. · 

d) The Chicago Tribune reports that nearly 80 percent of homes in the City of Chicago are connected to 
lead service lines, yet the 50 sampling sites selected/or tri-annual testing appear to be comprised of 
closely clustered households in only a handful of neighborhoods, with three testing sites even located 
on the same block of a Nortfn-vest neighborhood 

Based on this public reporting, it appears that sampling site selection may not comply with LCR 
requirements nor adequately represent low-income communities that are comprised of households 
that may not be able to afford expensive lead removal projects on their privately-owned 
infrastructure. Please share what steps EPA is taking to strengthen LCR testing to ensure that 
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sampling sites accurately reflect the community and do not discriminate, intentionally or 
unintentionally, against low income household<;. 

EPA Response: LCR regulations require that sampling be conducted at sites that are considered more 
likely to have high lead levels. Water systems are also required to return to the same sample sites in each 
successive monitoring cycle, or to notify the state if they change locations. The reason for sampling at 
consistent locations is to better evaluate lead levels over time. EPA is carefully considering 
recommendations from the NDWAC and others on way to strengthen LCR monitoring requirements in 
its long-tenn revisions to the LCR. 

3. When testifying before the Council ofthe City of Philadelphia's Committee on Children and Youth 
and Committee on Public Health and Human Services, Ms. Debra JvfcCarty, Commissioner of the 
Philadelphia Water Department, stated: 

'7he Department's sampling program requires participants to perform an in-home test. Participants are 
directed to run cold water with the faucet aerator removed and then wait at least six hours before filling 
the sample bottle. We ask customers to use cold water because it is most commonly used for drinking and 
to collect water that has stood in the pipes for at least six hours to capture any corrosion issues. We also 
ask customers to remove the aerator because it can act as a filter, catching particles of lead that 
accumulate in the pipe. 

To date, sampling results indicate that Department is effectively controlling corrosion in our customers' 
· plumbing. This testing protocol, most recently used during our 2014 sampling period, was approved by 

the Pennsylvania Department of Environmental Protection, the primacy agency responsible for 
regulating drinking water testing in the state" [emphasis added]. 

It appears that the testing protocol used in the City of Philadelphia, and which was approved by the 
Pennsylvania Department of Environmental Protection, is not consistent with EPA's October 20, 
2006 memorandum, "Management of Aerators during Collection of Tap Samples to Comply with the 
Lead and Copper Rule" or EPA's February 29, 2016 memorandum, "Clarification of Recommended 
Tap Sampling Procedures fa! Purposes of the Lead and Copper Rule." 

a) Please confirm whether the testing protocol described in Commissioner j\,fcCarty 's statement to the 
City Council complies with the statutory requirements of the Sqfe Drinking Water Act and the 
regulatory requirements of the LCR. 

EPA Response: On July 6, 2016 EPA Region 3 wrote to the Pennsylvania Department of 
Environmental Protection regarding concerns about the Philadelphia Water Department's LCR 
sampling. The LCR requires first-draw samples, from cold water from a faucet that draws water mainly 
for consumption, into one-liter bottles, after the water has stood motionless for at least six hours. As 
explained in the July 6 letter, while the current LCR language does not expressly address aerators and 
pre~stagnation flushing, EPA issued guidance in October 2006 on aerators and in February 20 16 on 
additional recommended tap sampling procedures. The instructions for the sample collection procedures 
sent to homeowners were revised in 2006 to be consistent with EPA's memorandum of October 20, 
2006, "Management of Aerators during Collection of Tap San1ples to Comply with the Lead and Copper 
Rule." This memorandum clarifies that water systems should not instruct customers to remove or clean 
aerators prior to or during the colle.ction of tap samples for lead. Aerators are part of some faucet 

_assemblies and are used to introduce air into the water flow. Although not intended to remove inorganic 
contaminants, screens that are part of the aerator may trap particulate matter or debris within the faucet. 
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Removal and cleaning of the aerator is advisable on a regular basis. However, if customers are only 
encouraged to remove and clean aerators prior to drawing a sample to test for lead, the water system 
could fhll to identify lead in the tap water, and thus, fail to take additional actions to reduce exposure. 

In February 2016, the EPA issued three communications to enhance oversight of LCR implementation: 
letters from Administrator Gina McCarthy to Governors and letters from Joel Beauvais to state 
environmental and public health commissioners and tribal leaders, which are available at 
https://www.epa.gov/dwreginfo/state-responses-epas-letter-govemors-and-state-enviromnent-and
public-health, and a memorandum from Peter Grevatt to EPA Regional Water Division Directors 
clarifying proper LCR testing protocols and recommendations, available at https://vvww.epa.gov/ 
dwreginfo/memo-clarifying-recommended-tap-sampling-procedures-lead-and-copper-rule. In their 
responses to Joel Beauvais' February 29, 2016letter, most states indicated thatthey are currently 
following EPA guidance or are in the process of making changes to conform with EPA guidance. 

b) If the testing protocol does not comply with the statutory or regulatory requirements under the Safe 
Drinking Water Act or LCR, please share the steps EPA is taking to require all primacy agencies, 
including the Pennsylvania Department of Environmental Protection, review and revise all policies 
related to regulating drinking water testing, and more importantly, ensuring the drinking water is 
safe to consume. 

EPA Response: EPA has increased oversight of state programs to address inconsistencies with how 
they impiement LCR requirements and EPA guidance. As part of these efforts, EPA sent letters on 
February 29, 2016, to state commissioners to ensure consistency with EPA regulations and guidance. 
The letters requested that primacy agencies work collaboratively with EPA to address deficiencies and 
improve transparency and public infmmation regarding the implementation ofthe rule. EPA has 
received responses from all state primacy agencies. EPA is conducting follow up meetings with the 
primacy agencies to confirm the information they provided and to address the concerns they raised. EPA 
sent a response to governors and state environmental and public health commissioners on July 7, 2016. 
The letters are available at https://www.epa.gov/dwreginfo/state-responses-epas-letter-governors-and
state-environment-and.,.public-health.ln addition, EPA has communicated specifically with PADEP, and 
PADEP has informed EPA it has sent the February 29,2016 updated guidance memo to all of its public 
water systems 

4. The Flint Water Advis01y Task Force's (Task Force) Final Report released in March 2016 accurately 
concluded, "The 1.\1ichigan Department of Environmental Quality (MDEQ) failed in its fundamental 
responsibility to effectively enforce drinking water regulations, " and "The Michigan Department of 
Health and Human Services (MD HHS) failed to adequately and promptly act to protect public 
health." 

The Task Force's Final Report confirms that without question, the Administration of Michigan 
Governor Rick Snyder bears overwhelming responsibility for both creating the Flint 1-vater crisis and 
subsequently failing to fix the problem as children residing in Flint were poisoned by lead 
contaminated drinking water. 

However, the Task Force's Final Report did not absolve EPA of the agency's statutory responsibility 
to enforce the Sqfe Drinking Water Act and the LCR. Specifically, the report States, "Though MDEQ 
was delegated primacy (authority to enforce federal law), the United States Environmental Protection 
Agency (EPA) delayed enforcement ofthe Safe Drinking Water Act (SDWA) and Lead and Copper 
Rule (LCRf thereby prolonging the calamity. " The Task Force detailed its specific concerns with 
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EPA's actions in presenting its series of four findings (F-32, F.-33, F-34, F-35) and three 
rr:commendations (R-29, R-30, R-31) for EPA. 

a) Please confirm whether EPA concurs that the Task Force's four findings (F-32, F-33, F-34, F-35) 
are valid, or explain in detail why EPA disagrees with any or all of the findings contained in the 
Final Report. 

F-32. EPA failed to properly exercise its authority prior to January 2016. EPA's conduct casts doubt on its 
willingness to aggressively pursue enforcement (in the absence of widespread public outrage). EPA could have 
exercised its powers under Section 1414 and Section 1431 of the SDWA or under the LCR, 40 CFR 141.82(1). 

EPA Response: Under SDWA Section 1413, :MDEQ has primary enforcement responsibility for the 
public water system program. As such, EPA generally looks to the state primacy agency for drinking 
water information regarding the owners/operators of regulated public water systems, including systems 
in Flint. As part of its ongoing oversight, EPA was engaged and began taking action to help address 
Flint's drinking water crisis well before January 2016. These actions included the formation of an EPA 
Flint Task Force in October 2015 to provide technical expertise to the City and MDEQ. However, 
EPA's ability to detennine next steps was limited by the infonnation it received from MDEQ and the 
City. 

F-33. Despite the clear intent of the LCR, EPA has accepted differing compliance strategies that have served to 
mute its effectiveness in detection and mitigation of lead contamination risks. These strategies have been 
adopted at water systems and primacy agencies across the country. Though there may be some ambiguity in LCR 
rule, none of it relates to what MDEQ should have done in Flint. There was and remains no justification for MDEQ 
not requiring corrosion control treatment for the switch of water source to the Flint River. 

EPA Response: As the primacy agency, MDEQ must ensure that the state's implementation and 
enforcement of the public water system program is consistent with the federal SD W A and National 
Primary Drinking Water Regulations (NPDWRs), including the LCR. EPA agrees that MDEQ 
misinterpreted and misapplied the LCR's corrosion control treatment provisions as it related to Flint's 
public water system. V\'hen EPA realized that MDEQ was misinterpreting the LCR's corrosion control 
treatment requirements, EPA communicated its concerns to the state primacy agency. In that vein, on 
November 3, 2015, EPA issued a clarifying inemo that articulated the Agency's interpretation ofthe 
LCR' s corrosion control treatment requirements for large systems in pm1icular. 

F-34. EPA was hesitant and slow to insist on proper corrosion control measures in Flint. MDEQ misinformation 
notwithstanding, EPA's deference to MDEQ, the state primacy agency, delayed appropriate intervention and 
remedial measures. 

EPA Response: EPA instituted a Task Force in October 2015 to provide technical assistance to the City 
of Flint and to help implement the required corrosion control measures in particular. EPA continues to 
work closely with MDEQ and the City of Flint to oversee the drinking water situation and ensure that 
treatment is optimized. 

F-35. EPA tolerated MDEQ's intransigence and issued, on November 3, 2015, a clarification memo on the LCR 
when no such clarification was needed. 

EPA Response: Typically, EPA has a strong relationship with states under SDW A. But looking back on 
Flint, from day one, the state provided our regional office with confusing, incomplete and incorrect 
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information. Their interactions with us were intransigent. misleading and contentious. As a result, EPA 
staff were unable to understand the potential scope of the lead problem until a year after the switch ~d 
had insufficient information to indicate a systemic lead problem ut1til mid-summer o£2015. Regarding 
the November 3, 2015 rnemo, EPA issued it to help ensure primacy agencies had the proper 
interpretation of the LCR's corrosion control treatment requirements for large systems- for not only 
those dealing with Flint, but other large systems nationally. · 

b) Please share EPA's implementation plan for each Task Force Recommendation (K-29, R-30, R-31).1f 
EPA is not implementing a specific recommendation, please provide a detailed justification. 

R-29. Exercise more vigor, and act more promptly, in addressing compliance violations that endanger public 
health. 

EPA Response: In January 2016, EPA's Administrator issued an EPA-wid~ elevation memo 
encouraging staff to raise issues of concern to managers and managers to be welcoming of st11ff concerns 
and questions. 

R-30. In collaboration with the NDWAC and other interested partners, clarify and strengthen the LCR through 
increased specificity and constraints, particularly requirements related to LCR sampling pools, sample draw 
protocols, and LSL replacements-and, more generally, strengthen enforcement pt,otocols with agencies 
delegated primacy. 

EPA Response: EPA is carefully considering recommendations it received from the National Drinking 
Water Advisory Council as well as from other concerned stakeholders regarding revisions to the LCR. 
EPA has also reviewed the recommendations from the Flint Water Advisory Task Force on how to 
clarify and strengthen the LCR. The EPA will carefully evaluate the recommendations received from the 
National Drinking Water Advisory Council, the Task Force, concerned stakeholders and, the Science 
Advisory Board on ways to improve public health protections through revisions to the Lead and Copper 
rule. After EPA publishes proposed revisions of the rule for public comment, EPA will consider all 
comments received before promulgating a final rule. 

R-31. Engage Michigan representatives in ongoing LCR revisions and development of enf9rcement protocols at 
EPA and MDEQ. 

EPA Response: The EPA intends to continue to seek input from concerned stakeholders in Michigan 
and other states in developing the revisions to the LCR and will also seek and evaluate all public 
comments after the proposed rule is published. 

c) Please provide specific recommendations on how Congress can strengthen the Safe Drinking Water 
Act to optimize EPA 's statutory authority to better protect public health from harmful co71taminants 
in drinking water and prevent a future Flint Water Crisis. 

EPA Response: EPA is aware of a number of legislative efforts to amend the Safe Drinking Water Act, 
and the Agency welcomes the opportunity to provide technical assistance whenever requested. Effective 
implementation and oversight of the regulatory requirements necessary to protect public health require 
cooperation, expertise, and resources at the local, state and Federal levels. 
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5. Community water systems face many challenges in reducing the level of lead in drinking water. The 
cost of implementing certain lead reduction efforts, such as replacing publicly owned portions of lead 
service lines, often exceed existing resources of system operators at the State, local or Tribal level. 

Furthermore, middle and low-income homeowners often struggle to afford replacing privately-owned 
portions of lead service lines, pipes, fittings or fixtures that contain lead- if they are even aware of 
the need to replace them in the first place. 

To address resource constraints and other challenges related to effectively implementing lead 
reduction initiatives, would EPA support establishing a grant program that enables it to provide 
assistance to eligible entities for effective lead reduction projects in the United States (excluding 
ineffective partial lead service line replacement projects from grant eligibility)? 

EPA Response: EPA has been working with primacy agencies and the state drinking water revolving 
fund programs to help address priority drinking water infrastructure improvements, including 
replacement of the publically and privately held portions of lead service lines across the country. EPA 
welcomes the opportunity to provide technical assistance on any proposed legislative language. 

Ranking Member Elijah E. Cummings 
1. Lead service lines and plumbing fixtures are common in older cities like Flint, Michigan. For many 

years, corrosion control treatments were applied by the Detroit Water and Sewerage Department 
(DWSD) to drinking water used by the residents of Flint. These treatments deposited a protective 
coating inside pipes and fixtures that prevented lead from leaching into the water. When the 
Governor's emergency manager for Flint decided to begin using the Flint River for drinking water in 
April2014, the ]Vfichigan Department ofEnvironmental Quality (MDEQ) did not require the use of 
corrosion control treatments. At that time, the population of Flint was about I 00,000. 

How many other state environmental protection departments do not require cities of comparable size 
to use corrosion control treatments? 

EPA Response: EPA has increased oversight of state programs to address inconsistencies in the 
implementation of the LCR, which requires all large systems (i.e., those serving more than 50,000 
persons) to meet the corrosion control treatment requirements in the rule. Systems serving 50,000 or 
fewer persons must meet corrosion control treatment requirements if the lead or copper action level is 
exceeded during two 6-month monitoring periods and are required to take actions, which may include 
installation of corrosion control, if they exceed the action level. On November 3, 2015, EPA issued a 
memo clarifying that all large drinking water systems are required to maintain optin1ized corrosion 
control treatment, including when systems change their drinking water sources. As part of these efforts, 
EPA sent letters on February 29, 2016, to state commissioners to ensure consistency with EPA 
regulations and guidance. The letter requested that primacy agencies work collaboratively with EPA to 
address deficiencies and improve transparency and public information regarding the implementation of 
the rule. EPA has received responses from all state primacy agencies. EPA is conducting follow up 
meetings with the primacy agencies to confirm the inf01mation provided and address any problems. 
EPA sent a response to governors and state environmental and public health commissioners on July 7, 
2016. The letters are available at https://www.epa.gov/dwreginfo/state-responses-epas-letter-governors
and-state-environment-and-public-health. 
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2. On November 25, 2015, EPA's Flint Drinking Water Task Force issued a preliminary .assessment to 
MDEQ with specific requests and recommendations. What is the status of MDEQ 's compliance with 
each of these requests and recommendations? 

EPA Response: EPA's Flint Task Force continues to provide technical assistance to the City regarding 
SDW A and the implementing regulations, including the Lead and Copper Rule. EPA's January 2016 
Safe Drinking Water Act Emergency Order paragraph 52 requires the City ofFlint, MDEQ and the State 
of Michigan to provide written responses to all of the EPA Flint Task Force's requests and 
recommendations, including those made on November 25,2015 and subsequent dates. The responses 
must include all actions Respondents have taken and intend to take in response to ·those requests and . . 
recommendations. The EPA Flint TaskForce's requests and recommendations are publicly available at 
http://www.epa.gov/milflint-drinking-water-documents. As required by paragraph 51 of the. Order, 
MDEQ has created a website so the public has access to materials. The latest summary of responses to 
the EPA Flint Task Force recommendations can be found at 
http:l/v,rww.michigan.gov/flintwater/0.6092. 7-345-7 6292 7 6364-3 7 6646--,00 .html. 

3. ·On Janumy 21, 2016, EPA issued an Emergency Administrative Order to the City of Flint, the 
Michigan Department of Environmental Quality, and the State of Michigan pursuant to Section 143 l 
of the Safe Drinking Water Act. In your testimony, you stated: 

But I did issue an order in January because even after all of this, the order I issued was questioned by this 
State, by MDEQ by this State .as was that really legally solid. Up until today, they continue to drag their feet. 

. a) How did MDEQ and the State ofMichigan question the legal authority of EPA to issue thi~ 
Emergency Administrative Order? · 

EPA Response: In response to EPA's Emergency Order, on January 22,2016, MDEQ and the State 
sent a Jetter indicating they looked forward to "working cooperatively" with EPA and the City of Flint to 
protect the health, safety and welfare of Flint residents and ensure safe drinking water. However, in the 
same letter MDEQ and the State also raised concems about whether EPA had the authority to order a 
state and its agencies to take the actions outlined in the Order. Further, in an email from MDEQ to U.S. 
EPA sent on February 11,2016 (and attached to the February 19,206 U.S. EPALetterto MDEQ and 
City ofFlint), MDEQ said ''(w]hile we continue to dispute the legality and efficacy of the order, we are 
fully committed to the ultimate goal: to ensure the health and safety of Flint's yvater supply as quickly as 
possible."1 The State and MDEQ have reiterat~d general legal concems, but have continued to engage 
with EPA and the City to address the drinking water crisis in Flint. 

b) Does lv!DEQ or the State of Michigan still question the legal authority of EPA to issue this 
Emergency Administrative Order? 

EPA Response: Please see our response to 3 .a), above. 

c) What is the status ofrespondents' compliance with each of the items required in the Emergency 
Administrative Order, including: 

e Item 60, requiring the submission of a written plan demonstrating that the City has the technical, 
managerial, andfinancial capacity to operate its water system in compliance with federal law;· 
and 

1 https://www.epa.gov/sites/production/files/2016-02/documentslepa letter to mdeq and citv of flint w attachments 2.19.16.pdf 
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• Item 61 requiring, within 15 days, that MDEQ and the State ensure that the City ofFlint has 
"the necessmy, capable and qualified personnel required to pe1jorm the duties and obligations 
required" 

EPA Response: EPA review of compliance has been communicated through letters addressed to the 
City and MDEQ that can be found at http://www.epa.gov/flintlflint-drinldng-water-documents. EPA is 
meeting with the City and MDEQ on a weekly basis to discuss compliance (e.g., weekly phone calls, 
regularly scheduled in-person meetings). Key issues include adequate staffing for the City's public water 
system and optimizing corrosion control in the distribution system using the current source water. 

• Item 60: This requirement cannot be assessed until Respondents submit a written plan for 
transition to a new water source in accordance with paragraph 60 in the Order. The timing is 
based on Respondents' decision to switch water sources. 

• Item 61: This requirement has not yet been satisfied. The City has submitted staffing charts, 
position descriptions and hiring plans. (More information specific to hiring staff is included in 
the response to 3 .d), below.) EPA is assessing both the current needs and future needs to 
effectuate a change in water source. The MDEQ and State have assisted with these issues. 

c) How many additional staff does the City need at the Flint Water Treatment Plant? What 
qualifications do they need? 

EPA Response: On March 28, the City hired a new water treatment plant supervisor, who holds the 
highest operator certification available in the state. The new water treatment plant supervisor is also 
acting as the temporary Utilities Administrator. Administration wise, the City hired a Chief of Staff, City 
Attorney, an assistant City Attorney, a City Engineer, ?-Chief Financial Officer, and a City 
Administrator; however the Utilities Administrator and Department of Public Works Director positions 
remain vacant. Additionally, the City hired two interns and one laboratory technician for the water 
treatment plant, and are hiring five operators for the water distribution system, with the possibility of 
hiring two to five more operators. The new hires are trainees, and more experienced operators and lab 
technicians are necessary for the water treatment plant and distribution system. EPA also believes more 
foremen are required, as there are only three currently at the water treatment plant. 

d) What obligation does the State have to ensure that the City "has the necessary, capable and qualified 
personnel"? 

EPA Response: In its January 2016 SDWA Emergency Order, EPA included express requirements for 
the State and MDEQ to ensure the City has the personnel needed to ensure the public water system 
complies with SDWA and the National Primary Drinking Water Regulations. 

e) Have the City of Flint and the State of Michigan met this requirement? 

EPA Response: If the question refers to paragraph 61 of the Emergency Order, the requirement has not 
yet been satisfied. EPA's assessment is ongoing. 

f) What are the barriers to respondents'full compliance with the Emergency Administrative Order? 

EPA.Response: It is imperative the City gain the full technical, managerial and financial capacity to 
operate its public water system in compliance with SD W A Capacity challenges have been an issue in 
Flint. While it appears to be moving in the right direction, concerns remain. 
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Committee on Science, Space & Technology 
"Examining EPA's Predetermined Efforts to Block the Pebble Mine, Part II" 

April 28, 2016 

Questions for the Record to: 
The Honorable Dennis McLerran, Administrator, 

U.S. Environmental Protection Agency, Region 10 

Submitted by Ranking Member Eddie Bernice Johnson 

1. Reports in the media, public statements by Pebble, and statements from Members made 
during the hearing, suggest that your Proposed 404( c) Determination for Bristol Bay bans 
the Pebble Partnership from building any mine in the region or from filing a 404 permit 
application. 

a) Please clarify the scope of the Proposed Determination and the specific restrictions it 
places on the proposed Pebble Mine in Bristol Bay. 

b) Does EPA's use of its 404(c) authority in this case constitute a ban or "veto" of any 
mining activity in the defined region? 

c) Could there be mining activity in Bristol Bay even with the proposed 404 (c) restrictions 
on waterways? 

Response: The Bristol Bay watershed is unique, representing one ofthe Western hemisphere's most 
productive and vulnerable watersheds. The economic and cultural value of the Bristol Bay watershed is 
immense: it supports about 14,000 part-time and full-time jobs, and generates an estimated $480 million 
in direct, annual, economic expenditures and sales. The University of Alaska estimated that the' 
cumulative activities associated with harvesting, processing, and retailing Bristol Bay salmon result in 
approximately $1.5 billion annually in economic value across the United States. 1 In addition, for over 
4,000 years, it has served as a significant subsistence fishery to Alaska Native people, who may be 
among the last remaining salmon-based, subsistence cultures in the world. On July 21, 2014, after 
holding numerous public comment meetings that were attended by approximately 2,000 people, and 
evaluating more than 1.1 million comments that were submitted on the draft Bristol Bay Watershed 
Assessment, Region 10 issued its proposal to protect one of the world's most valuable salmon fisheries 
from the effects that could result from the discharge of dredged or fill material associated with the 
construction and routine operation of a mine at the Pebble deposit. The proposed restrictions are outlined 
in a document called the Proposed Determination. The Proposed Detennination outlines restrictions to 
avoid unacceptable adverse effects to waters in that area. Effects to waters include the loss of streams, 
loss of wetlands, lakes, and ponds, or alteration of streamflow in salmon suppmting streams. 

According to EPA records, losses ofthis nature and magnitude associated with mining the Pebble 
deposit as proposed would be unprecedented for the Clean Water Act Section 404 regulatory program 
anywhere in the nation. Degradation of these aquatic resources is likely to be even more pronounced, 

1 http://www.iser.uaa .alaska .edu/Publications/2013 04-TheEconom iclmportanceOITheBristoiBaySalmonl ndustry.pdf 



given the extensive cumulative impacts expected with successive stages of mine expansion. 

This Proposed Determination is not a "veto" or ban on mining activity in the• covered area. Rather, this 
Proposed Determination addresses where and at what levels the discharge of dredged or fill material 
related to mining the Pebble deposit could result in unacceptable adverse effects on the important water 
resources near the deposit. Moreover, it does not prevent or preclude Pebble Limited Partnership from 
filing any permit applications, including a Clean Water Act Section 404 permit application. 

Importantly, the Proposed Determination is not a final action. However, even if its restrictions are 
ultimately finalized, it will not amount to an outright ban on all mining activity; proposals to mine the 
Pebble deposit that have impacts below each of these restrictions could proceed to the Section 404 
permitting process with the U.S. Anny Corps of Engineers. 

The EPA has consistently demonstrated its willingness to collaborate with federal and state regulatory 
agencies and mining companies to ensure that projects can move forward in Ways that protect water 
quality and the health of communities. 

For over a decade, both Northern Dynasty Minerals and the Pebble Limited Partnership have asserted 
that submission of a permit application was imminent. The Pebble Limited Partnership has not 
submitted a permit application, which has been an enormous frustration to many in the Bristol Bay 
watershed area. At any point over these years, up to today, the Pebble Partnership could apply for a 404 
permit with the Corps of Engineers and initiate the NEPA process. Yet the Pebble Partnership has 
chosen notto submit an application. 

2. Retired EPA Ecologist Phil North was a focus of discussion atthe April 28th bearing. 
Allegations of collusion put fonvard by Pebble Limited Partnership, and some Majority 
Members of the Committee, appear to be based on a fundamental misunderstanding of 
both Mr. North's job responsibilities and the extent to which he could have influence over 
you and other decision makers at EPA. Specifically, Mr. Tom Collier, the CEO of Pebble, 
has alleged, in the media, that Mr. North colluded with "anti-mine'' organizations, and 
influenced EPA to conduct a 404(c) action to block the mine. 

a) What were Mr. North's job responsibilities? Would be have reason to be in contact with 
any outside organizations, like Pebble or Native Alaskan tribes, as a result of his work? 
If so, please describe the nature and purpose of these conta.cts. 

b) Please describe the nature of any interactions yop may have had with Mr. North. 
Specifically, when were you made aware of Mr. North's opinion as to the use of 404(c) 
to protect the Bristol Bay Watershed, and, h.ow was his opinion communicated to yo~? 

c) Were you aware of anyone else within Region 10 who had an opinion on .this issue? lf 
so, did they agree or disagree with Mr. North? Was it common for employees at EPA to 
have differences of opinion on matters before the Agency? How do these differences of 
opinions manifest in work products that may have been presented to you or to others 
within Region 10? 

d) Did Mr. North have the authority to initiate the Bristol Bay Watershed Assessment 
(BBWA) on his own? 



e) Did Mr. Nortb have the authority to initiate a Section 404(c) action? 

t) Who has the authority to initiate either the BBWA or the 404(c) process? 

g) Can you please describe in detail how you came to the decision to conduct the BBWA, 
and subsequently the Section 404(c) action? 

h) Did initiating the 404(c) process require you to conduct the Bristol Bay Watershed 
Assessment first? 

i) You initiated the 404(c) process in February 2014 regarding the proposed ~ebble Mine 
in Bristol Bay by writing the "15-day letter" to the Pebble Limited Partnership. Under 
the Clean Water Act's regulatory criteria could you have initiated the 404(c) process in 
regards to the proposed Pebble Mine in Bristol Bay in 2010 as Mr. North believed that 
EPA's leadership should have done? Ifso, why did you choose to proceed as you did? 

Response: The U.S. Army Corps ofEngineers authorizes thousands of Section 404 permits every year, 
and the EPA works with the Corps and developers to resolve environmental concerns so projects can 
move forward. However, the Clean Water Act, specifically Section 404(c), also authorizes the EPA to 
prohibit or restrict fill activities ifEPA determines a project would have unacceptable adverse effects on 
fishery areas. 

In May of2010, several federally recognized tribes from the Bristol Bay watershed in Alaska petitioned 
EPA to use its Clean Water Act Section 404( c) authority to restrict the discharge of dredged or fill 
material from the proposed Pebble Mine in the watershed. EPA also received similar requests from a 
diverse group of stakeholders, while others requested that EPA refrain from taking action. The groups 
that supported EPA's use of 404(c) were deeply concerned that the largest open pit mine in North 
America could potentially be opened within one of the western hemisphere's most productive and yet 
vulnerable watersheds. 

There was a wide range of views within the Agency about how to proceed and a significant amount of 
deliberation among EPA staff. We ultiinately decided to not initiate EPA's Section 404( c) authority at 
that time because we wanted to develop a solid understanding of the watershed-- and the potential risks 
associated with proposed mining activities -- before deciding whether or not to exercise our 404( c) 
authorities. Instead, on february 7, 2011, consistent with Clean Water Act Section 104, I announced 
EPA's intent to conduct an ecological risk assessment, the purpose of which was to characterize the 
biological and mineral resources of the Bristol Bay watershed, to increase understanding of the potential 
risks of large-scale mining on the region's fish resources, and to inform future decisions by government 
agencies and others related to protecting and maintaining the chemical, physical, and biological integrity 
of the watershed. 

After three years of study, two rounds of public comment, and independent, external peer review, EPA 
released the Bristol Bay Watershed Assessment in January 2014. TI1e Bristol Bay Watershed 
Assessment characterizes the significant ecological resources of the region and describes potential 
impacts on salmon and other fish from large-scale porphyry copper mining at the Pebble deposit. The 
Assessment established that the extraction, storage, treatment, and transportation activities associated 
with building, operating, and maintaining one of the largest mines ever built could pose significant risks 
to the unparalleled ecosystem that produces one of the greatest wild salmon fisheries left in the world. 



After careful consideration of available science in the Assessment and other available information, 
including extensive materials provided by Northern Dynasty Minerals and Pebble Limited Partnership, I 
decided to proceed under EPA's Cleaf1 Water Act Section 404(c) regulations to initiate a process to 

. protect Bristol Bay resources from the adverse environmental effects of large-scale mining the Pebble 
deposit. To be clear, in accordance with regular agency practice and policies,. I made the decision to 
conduct the Bristol Bay Watershed Assessment and, subsequently, to initiate the 404(c) process. · 

The Inspector General recently concluded a 17-month comprehensive evaluation ofEPA's Bristol Bay 
Watershed Assessment and found no evidence of bias in how EPA conducted the Bristol Bay Watershed 
Assessment Mr. North was an EPA scientist who lived and worked in Alaska. As part.ofhis job duties, 
Mr. North was expected to conduct outreach to and engage with federal, state, local, and tribal partners 
on protection and restoration of wetlands and other aquatic resources. Irl this capacity, Mr. North was a 
point of contact for Alaska Native villages and tribes. In the course of his job, and due to his expertise in 
aquatic resources, Mr. North provided information to tribes and stakeholders about the CleanWater Act 
and EPA's regulatory authorities. Mr. North was one of many EPA employees who contributed to the 
Bristol Bay Watershed Assessment He had no decision-making authority regarding whether EPA would 
conduct the Bristol Bay Watershed Assessment or proceed with the Clean Water Act Section 404(c) 
process, and he retired before EPA finalized the Bristol Bay Watershed Assessment and before EPA 
issued the Proposed Determination. 



Cornmittee on Science, Space & Technology 
"Examining EPA's Predetermined Efforts to Block the Pebble Mine, Part II" 

Apri128, 2016 

Questions for the Record to: 
The Honorable Dennis McLerran, Administrator, 

U.S. Environmental Protection Agency, Region I 0 

Submitted by Representative Esty 

1. Mr. McLerran, many reports in the media and statements by Pebble have suggested that 
your Proposed Determination regarding the 404(c) in Bristol Bay bans tbe Pebble 
Partnership from building any mine in the region or from filing a 404 permit application. 
As we know, this is not what your Proposed Determination intends. 

Several mine design scenarios in the final Bristol Bay Watershed Assessment found that the 
presence of a mine in Bristol Bay would destroy 94 miles of salmon streams and alter 33 
miles of other streams within the watershed. 

However, your Proposed Determination released in July 2014 did not ban Pebble from 
building a mine outright, rather it restricted the degree of damage a mine could cause, 
containing the damage to 5 miles of salmon spawning streams and less than 1,100 acres of 
wetlands, lakes or ponds where these fish live. 

a. Can you help clarify this issue for us? What exactly does your Proposed 
Determination do? 

b. Does the EPA's use of its 404(c) authority work as a ban on any mining activity? 

c. Now specifically in Pebble's case, does EPA's use qf 404(c) authority "veto" any 
mining activity in Bristol Bay? 

d. Does this step, using 404(c), stop Pebble from filing permit applications? 

e. Could there be mining activity in Bristol Bay even with 404(c) restrictions on 
watenvays? 

Response: The Bristol Bay watershed is unique, representing one of the Western hemisphere's most 
productive and vulnerable watersheds. The economic and cultural value of the Bristol Bay watershed is 
immense: it supports about 14,000 pat1-time and full-time jobs, and generates an estimated $480 million 
in direct, annual, economic expenditures and sales. The University of Alaska estimated that the 
cumulative activities associated with harvesting, processing, and retailing Bristol Bay salmon result in 



approximately $1.5 billion annually in economic value across the United Sta_tes. 2 In addition, for over 
4,000 years, it has served as a significant subsistence fishery to Alaska Native people, who may be 
among the last remaining salmon-based, subsistence cultures in the world. On July-21, 2014, after 
holding numerous public comment meetings that were attended by approximately 2,000 people, and 
evaluating more than 1.1 million comments that were submitted on the draft Bristol Bay Watershed 
Assessment, Region 10 issued its proposal to protect one ofthe world's most yaluable salmon fisheries 
from the effects that could result from the discharge of dredged or fill material associated with the 
construction and routine operation of a mine at the Pebble deposit. The proposed restrictions are outlined 
in a document called the Proposed Detennination. The Proposed Detenniml.tiqn outlines restrictions to 
avoid unacceptable adverse effects to w_aters in that area. Effects to waters include the loss of streams, 
loss ofwetlands, lakes, and ponds, or alteration of streamflow in salmon supporting streams. 

According to EPA records, losses of this nature and magnitude would be unprecedented for the Clean 
Water Act Section 404 regulatory program anywhere in the nation. Degradation of these aquatic 
resources is likely to be even more pronounced, given the extensive cumulative impacts expected with 
successive stages of mine expansion. 

This Proposed Detennination is not a "veto" or ban on mining activity in the covered area. Rather, this 
Proposed Detennination addresses where and at what levels the discharge of dredged or fill material 
related to mining the Pebble deposit could' result in unacceptable adverse effects on the important water 
resources near the deposit. Moreover, it does not prevent or preclude Pebble Limited Partnership from 
filing any pennit applications, including a Clean Water Act Section 404 pennit application. 

Importantly, the Proposed Detennination is not a final action. However, even if its restrictions are 
ultimately finalized, it will not amount to an outright ban on all mining activity; proposals to mine the 
Pebble deposit that have impacts below each of these restrictions could proceed to the Section 404 
pennitting process with the U.S. Army Corps ofEngineers. 

The EPA has consistently demonstrated its willingness to collaborate with federal and state regulatory 
agencies and mining companies to ensure that projects can move forward in ways that protect water 
quality and the health of communities. 

For over a decade, both Northern Dynasty Minerals and the Pebble Limited Partnership.have asserted 
that submission of a permit application was imminent. The Pebble Limited Partnership has not 
submitted a permit application, which has been an enormous frustration to.many in the Bristol Bay 
watershed area. At any point over these years, up to today, the Pe"bble Partnership could ap,ply for a 404 
permit with the Corps of Engineers and initiate the NEPA process. Yet the Pebble Partnership has 
chosen not to submit an application. 

2 http://www.lser.uaa.alaska.edu/Publications/2013 04-TheEconomic!mportanceOfTheBristoiBaySalmon!ndustrv.pdf 
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I QUESTIONS FOR THE RECORD TO: I 

.Joel Beauvais I 
])eputy Assistant Administrator for the Office of Wiater 

U.S. Environmentall)rotection Agency 

April13, 2016, Hearing: "Flint Water Crisis: Impacts and Le~sons Learned" 
House Committee on Energy and Commerce i 

Subcommittee on Environment and the Economy and Subcom~ittce on Health 

For most contaminants, the EPA sets an enforceable maximum contaminant level (MCL) based on the 
MCLG. MCLs are set as close to the MCLGs as possible, considering cost, b~nefits and the ability of_ 
public water systems to detect and remove contaminants using suitable treat~ent technologies. 
However, because lead contamination of drinking water often results from corrosion of the plumbing 
materials belonging to water system customers, the EPA established a treatm~nt technique rather than an 
MCL for lead. A treatment technique is an enforceable procedure or level ofrechnological performance 
which water systems must follow to ensure control of a contaminant. ! 

! 
The treatment technique regulation for lead, the Lead and Copper Rule (LCRl), requires water systems to 
control the corrosivity of the water. The regulation also requires systems to c~llect tap samples from 
sites served by the system that are more likely to have plumbing materials containing lead. If more than 
10 percent of tap water samples exceed the lead action level of 15 parts per b1illion, then water systems 
are required to take additional actions to ensure control of lead. I 

2. What changes will EPA make to improve enforcement at ·water systems w
1

1ith long term elevated lead 
levels? 

I 
I 

EPA Response: In the wake of the drinking water situation in the City of Fli~t, the EPA is reviewing 
I 

public water systems with lead action level exceedances. Under the LCR, if<). system's tap samples 
exceed the action level, the system is required to take specific actions. If it does not take those actions, 



then the system is in violation. The EPA continues to work with stale, tribal and tenitorial co-regulators 
to determine whether the required actions have been performed at these systems. 

Current Lead and Copper Rule (LCR) compliance sampling requires that a minimum of 50% ofsampled 
homes have lead sen,ice lines. It was recently reported that Philadelphia has over 50,000 lead service 
line homes and yet the majority of the samples if collected in 2014 for compliance with the LCR came 
from Tier 3 homes (homes without lead service lines). EPA Region 3 stated public(v that this is ok. 

3. isn't what Philadelphia is doing a clear violation o/the LCR? 

EPA Response: Pennsylvania Department of Environmental Protection (PADEP), which is the primacy 
regulatory agency in Pennsylvania, informed the EPA that it had authorized the sampling pool makeup 
used by the Philadelphia Water Department (PWD) and had accepted the subsequent sampling results 
based on EPA and Commonwealth guidance. The EPA has been in verbal and \\Titten communication 
with PADEP and l?WD to ertsure that the health of the citizens of Philadelphia is being protected and 

' that new sample data will be obtained this year to determine the status ofPWD•s lead levels. On July 7, 
PWD announced a plan to conduct lead and copper sam piing from July to December 20 16 using all 
appropriate EPA sampling guidance and where 50 percent of the sites sampled are from homes with lead 
service lines. The EPA considers PWD's plan to be a positive step toward building confidence in the 
Department's commitment to protecting public health. 

The EPA•s review of all available water quality data did not identify a pattern of elevated lead levels in 
PWD drinking water or any changes in water chemistry. The 90th percentile of those 2014 samples that 
were from tier 1 sites (45 samples) was 6 ppb. Blood lead levels in Philadelphia children have been 
consistently decreasing during this period. 

4. Do you know why Philadelphia was unable to obtain samplesji-mn those 50.000 homes? 

EPA Response: In their "2014 Sample Site Location Plan" memorandum to PADEP, PWD identified 
efforts to recruit customers to participate in the 2014 monitoring program. PWD contacted a total of 
8,340 customers to participate in the 2014 round of sampling. Only 334 ofthose customers applied to 
participate in the sampling program, and only 134 samples in total were collected and returned to PWD 
for analysis. 

5. Do you know what their justification wasfbr not doing so? 

EPA Response: PWD notes difficulties retaining participants in the program, which is an issue common 
to many large public water systems. PWD notes that many participants have discontinued participating 
in LCR sampling due to low lead results, the inconvenience of sampling, and moving, and that only 26 
of the 100 locations sampled in the first 1992 monitoring round participated during 2014 sampling. 

6. Do ·water agencies regularly report numbers that don't meet this 50% requirement? 

EPA Response: Under 40 CFR § 141.86(a), all sites used for first draw tap sampling must be Tier 1 sites 
unless there are an insufficient number of sites in the system. If the water system did not obtain enough 
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I 

sampl~~ from !ier I ~ites b.ut has mon~ Tie: 1 sites in ;he system, t~1cn th~y 1ced to id~ntify ~nd sample 
at additwnal1Ier 1 s1tes. T1er I samplmg Sites are detmed as locatiOns with !'copper pipes with lead 
solder installed after 1982 or lead pipes, and/or served by a lead service line;" Not all Tier I sites must 
be from single family homes with lead service lines, but if there are lead se..Vice lines, 50 percent of the 
Tier 1 sampling sites must be lead service line sites. The EPA docs not have! infom1ation on the number 

I 

of water systems that do not meet the 50 percent lead service line requiremei1t. 

7. What is EPA doing to ensure that/he samples collectedfrom communitiqs are infactfrom Tier 1 
and Tier 2 homes -and in compliance with the Lead and Copper Rule? I 

! 

EPA Response: Water systems are required to develop a pool of sample sit~s that meet the tiering 
requirements. Systems must notify the state when they change a sampling si~e location. The EPA has 
encouraged states and water systems to post information about their lead service lines on their websites 
to increase transparency. I 

I 

I 
I 

The Honorable Susan Brooks 

1. How do the U.S. EPA and environmental state agencies educate homeo1Jners. businesses. and 
I 

schools on H'hat their responsibilities are when it comes to waler-relatedlinfrastructure- whether 
it's {n the ground or internal infraslructure, such as old .faucets and drin~ingfountains? What is 
your agency doing to inform the public of best practices when they have ~ead service pipes 
delivering water to their homes? i 

. I 
EPA Response: The EPA has established several regulatory requirements thkt require water systems to 
provide consumers with information on their drinking water supply. These r~quirements include public 
education, public notification and Consumer Conl.idence Reports. : 

I 
One specific example required by the LCR is Lead Consumer Notices. After;a water system takes 
samples for lead under the requirements of40 CFR § 141.86, it must provide ~he individual lead tap 
sampling results to the persons served by the water system at the specific site~ that were sampled. This 
information must be provided within 30 days of getting the results, regardless of whether the results 
exceed the lead action level. ! 

I 

The LCR also requires public education. In the event that a public water syst~m exceeds the lead action 
level of 15 parts per billion, the water system must distribute materials dcsigr1ed to educate consumers 
about lead health efiects, sources, and steps to minimize exposure. The EPA ~lso requires water systems 
to annually publish a Consumer Confidence Report and deliver this report to their customers. A 
Consumer Confidence Report is an annual water quality report that includes i!nformation on source 
water, the levels of detected contaminants, and compliance with drinking wat~r rules. This report must 
also include an educational statement about lead in drinking water. i 

I 
In addition to these regulatory requirements, the EPA developed the 3Tsfor Reducing Lead in Drinking 
Water in Schools to assist schools with lead in drinking water prevention pro~rarns. It is intended for use 
by school officials responsible for the maintenance and/or safety of school facilities, including drinking 
water. The document introduces the 3Ts for reducing lead in drinking water, .Which include: training, 
testing, and telling. The 3 Ts guide can be found at: http://www.epa.gov/sitcs/production/files/20 15-09/ 
documents/toolkit leadschools guide 3ts leadschools.pdf I 
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2. In the 25 years since the lead rule was aealetl, the US. EPA has yet to define an acute !eve/for 
lead. The authority under the rule allows a ma:ximwn contaminant level of 15 parts per billion, while 
the CDC says there is no safe level for lead. How do you reconcile the dffference here. and what is 
your suggestion on an acute level being defined in the updated federal lead and copper rule? 

EPA Response: The LCR did not establish a maximum contaminant level of 15 parts per billion. The 
SDWA requires the EPA to determine the level of contaminants in drinking water at which no adverse 
health effects are likely to occur with an adequate margin of safety. These non-enforceable health goals, 
based solely on possible health risks are called maximum contaminant level goals (MCLGs). The 
MCLG for lead is zero. The EPA has set this level based on the best available science which shows there 
is no safe level of exposure to lead. 

For most contaminants, the EPA sets an enforceable maximum contaminant level (MCL) based on the 
MCLG. MCLs are set as close to the MCLGs as possible, considering cost, benefits and the ability of 
public water systems to detect and remove contaminants using suitable treatment technologies. 
However, because lead contamination of drinking water often results from corrosion of the plumbing 
materials belonging to water system customers, EPA established a treatment technique rather than an 
MCL for lead. A treatment technique is an enforceable procedure or level of technological performance 
which water systems must follow to ensure control of a contaminant. 

The EPA appreciates the need for additional accurate, timely and understandable information that will 
inform water systems and their customers about risks associated with lead levels in their water. The 
agency is currently considering recommendations from its National Drinking Water Advisory Council 
on potential changes to the rule that could help improve protection of public health, including a 
recommendation to establish a Household Action Level that would require public water systems to 
notify the consumer and the local health department of sample results over that level. The EPA is 
currently evaluating methodologies tor deriving such a level. 

3. With regards to the Federal lead and copper rule. based on the letters the U.S. EPA receivedfi·om 
commissioners of environmental agencies across the nation. have you seen common trends.fi·om 
states? Do you believe states are adequately compf.ving with the existing rule? 

EPA Response: Every state has responded to our letter and has provided infommtion on how they arc 
ensuring consistency \Vith the LCR and EPA guidance. In addition, many states have provided examples 
of how they are promoting transparency at the state and public water system level. 

Virtually all ofthe state responses expressly confirmed that state protocols and procedures are fully 
consistent with LCR and applicable EPA guidance, including protocols and procedures tor optimizing 
corrosion control. The EPA sent a response to governors and state environmental and public health 
commissioners on July 7, 2016. The letters are available at https://www.epa.gov/dwreginfo/state
responses-epas-letter-governors-and-state-environment-and-public-health. The EPA is tollowing up with 
every state to better understand how these protocols and procedures are being used to address lead and 
copper issues at individual drinking water systems, and how the EPA can best assist states and local 
communities with implementation of the rule. 

While many states provided examples of implementation activities that go beyond the minimum rule 
requirements, challenges still remain. Many states identified challenges such as incomplete lead service 
line inventories, and difficulties with posting individual lead samples because of limited IT resources 
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and concerns with privacy and security. The EPA believes this is an opportuhity to learn and identity 
how other states and water systems have overcome these challenges. The ag~ncy will continue to work 
closely with the states to ensure that the proper steps are being taken to implbmcnt the current rule and 
protect the public from harmful exposures to lead and copper in drinking water. 

I 
' . I 

4. What new standards regarding public education and not(fication do you !suggest be incorporated 
into the updated lead and copper rule? I 

EPA Response: The EPA is evaluating ways to provide enhanced public ed&cation under the LCR, 
which includes evaluating the recommendations submitted by the National Drinking Water Advisory 
Council. I 

The Honorable Paul Tonko 

1. As EPA works on the next iteration of the Drinking Water Infi'astructure Weeds Survey and 
Assessment, how ·will the priority of lead service line replacement be fact~n·ed in? 

I 
EPA Response: The Drinking Water Needs Survey and Assessment reflects I lead service line 
replacement needs reported by water systems and for which the systems hav~ adequate documentation. 
This has been included in the Survey since it was first conducted in 1995. It <!loes not include the need 
for replacing all lead service lines in the country. The 2015 survey seeks to ektimate the infrastructure 
investment need associated with DWSRF eligible projects that water system~ plan to undertake from 
January 1, 20 I 5 through December 31, 203 4, including lead service I inc rep tcement. 

2. Nml' that many utilities have committed to replace these lines over the ne!ft two decades, which 
coincides ·with the scope (~{the assessment, do you believe lead line repla~ement needs to be given 
additional consideration when calculating national needs? Would inc/w:;i;on of lead line replacement 
in this survey help to produce results that more accurately reflect the neeUs of communities? 

I 
I 

EPA Response: The Drinking Water Needs Survey fully ref1ccts the documented lead service line 
replacement needs reported by systems participating in the survey in the age1cy's needs estimates based 
on the survey data. The survey is carefully designed to yield statistically relia:ble estimates of the needs 
of all systems. In order to ensure that it is collecting the most reliable data poksible, the EPA will 
continue to encourage water systems and states to improve their asset inventdries, -particularly for any 
lead service lines. l 

' I 

3. Maximum contaminant levels (MCLs) are based on health effects andfea1~ibility. An action level is 
used to determine when certain treatment technique actions are needed. The Lead and Copper Rule 
Working Group suggested a household action level to alert residents andlhealth departments ·when 
lead levels are high enough that h~{ant formula made from the drinking w~ater is likely to result in an 
elevated blood lead level. I undersland that creating such a level would require peer review and 
public comment, but is EPA still committed to developing a household acl,ion level jbr lead? If so, 
what is the status? I 
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EPA Response: ·The EPA is evaluating the National Drinking Water Advisory Council's 
recommendation to include a Household Action Level in the revised Lead and Copper Rule. The agency 
is working to identify lhe best scientific approach to determine a level of lead in drinking water that 
pubHc health officials could use to intervene to make sure that residents who could be at risk are made 
aware as soon as possible. A public peer review process would be included as a part of any effort to 
develop a health-based action level for lead in drinking water. 

The Honorable G. K. Butterfield 

Mr. Beauvais, it is my understanding that since 2011 the EPA has received public comments related to 
the Long-Term Revisions of the Lead and Copper Rule. 

1. lv!r. Beauvais. what are some of the environmental justice concerns expressed at the 2011 public 
meeting and subsequent comment period related to the Long-Term Revisions ofthe Lead and Copper 
Rule? 

EPA Response: The EPA remains committed to assuring equitable public health protection for all 
consumers of water systems. A particular concern fbr the lead and copper rule is the ability to conduct 
full lead service line removals, given the shared O\Vnership of lead service lines in many communities 
across the country. Disadvantaged consumers may not be able to afford the cost of replacing their 
portion of a lead service line. The agency will give careful consideration to this important issue in 
developing the revisions to the Lead and Copper Rule (LCR). 

2. What has the EPA done in response to those comments? 

EPA Response: The EPA continues to evaluate actions that water systems can take to assure that 
economically disadvantaged families are not disproportionately exposed to lead. The agency has 
clarified that Drinking Water State Revolving Funds (DWSRFs) can be used by water systems to help 
pay for replacement of privately owned lead service lines. 

3. Mr. Beauvais, why has it taken so long for EPA to make recommendations or implement policies that 
reflect the comments received at this public meeting? 

EPA Response: T11c LCR revisions seek to address an enormously complex and economically 
significant problem with publicly and privately ovvned infrastructure in this country. Improving the 
public health protections under this rule must be done in a manner that is feasible for the 68,000 public 
water systems that are subject to the LCR and the states which oversee implementation. Therefore, the 
EPA has been working with stakeholders under the National Drinking Water Advisory Council to 
identifY improvements that are feasible and will improve public health protection. 

Mr. Beauvais, it is clear that Congress must reauthorize the Drinking Water State Revolving Fund The 
SRF is important to support il?frastructure improvemenls and maintenance and key to protecting public 
health. 
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4. I am concerned that slates have soleflexibi!ity to identify a Project Priority Listfor SRF funds. It's 
my understanding that the North Carolina Departrnent ofEnvironmen(at Quality (NCDEQ) 
considers the needfor the project, the public health and enviromnental benefits, the applicant's 
utility .<,ystem management, and project ajfordability as the criteria for\ ranking projects. How can 
Congress better ensure that disadvantaged communities are prioritized in the awarding C!(SRF 
resources? 

! 
EPA Response: Under the DWSRF, states have statutory authority, with final approval of the EPA, to 
create prioritization criteria. The SDW A establishes three priorities that a state must use, to the 
maximum extent practicable, for ranking projects for DWSRF assistance (ir this order): 

1. Most serious risks to human health i 
2. Compliance with SDWA regulations : 
3. Affordability criterion (established by states for water systems mos~ in need on a per household 

~~~ ! 

i 
I 

Although the program gives the states considerable flexibility to tailor the program to meet their needs 
and priorities, the affordability criterion ensures that disadvantaged commuhities have priority to receive 
funding. \ 

It should be noted that the SDW A prohibits states from providing assistance to a water system that the 
state determines lacks technical, managerial and financial capacity to ensure compliance with the 
SDW A, unless the assistance will ensure compliance or the water system agrees to make changes as 
determined necessary by the state. Although many disadvantaged communit~es lack such capacity for 
infrastructure loans, the State Revolving Fund program allows states to prov~de assistance through "set
asides'' funding. Services that can be provided by set-aside funding include, but are not limited to: 
technical assistance to scope and diagnose problems, operator cc1tification ahd training, project planning 
and design for small systems, and assistance with preparing an application fqr an infrastmcture loan. 
This assistance will enable conununities to develop the capability required to obtain infrastmcture 
assistance. Since 1997, Nmth Carolina has reserved nearly $108 million, or about 24 percent, of its 
federal DWSRF capitalization grants for these and other non-infrastn1cture "~et-aside" activities . 

. I 

The DWSRF program provides other mechanisms that enable states to provide assistance to 
disadvantaged conununities. The SDWA allows a state, at its option, to establish a disadvantaged 
communities program. Under such a program, the state may provide up to 30! percent of its SRF 
capitalization grant awarded by the EPA to the state, as additional subsidy to' communities that the state 
defines as disadvantaged and meet the requirements to use SRF funds. 

In the annual appropriations laws from 20 1 0 onwards, Congress has required 'states to utilize specified 
percentages of their DWSRF capitalization grants to provide additional subsidization to assistance 
recipients (available to any recipient, not necessarily disadvantaged communities). Additional 
subsidization can take the form of principal forgiveness, negative interest rates or grants. For example, 
in FY 2015, the appropriations bill reqL1ired states to provide between 20 and ~0 percent oftheir 
capitalization grants as additional subsidization. In FY16, the Congressional additional subsidization 
requirement is 20 percent. Recently, North Carolina has directed funds from tfuis Congressionally
mandated subsidy towards communities the state defines as "disadvantaged.,. \ 

I 
In addition, states may also extend the repayment term for disadvantaged communities from the typical 
DWSRF 20-year repayment tem1 to a repayment term of up to 30 years. 
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A1r. Beauvais, it is my understanding that EPA requires sanitary surveys of community water systems 
every three years and ofnon-communitv water systems every.five years. 

5. Mr. Beauvais. can you describe what is involved in a sanitary survey of a -..vater Jystem? 

EPA Response: A sanitary survey is an on-site review of the water source, facilities, equipment and 
maintenance of a public water system that evaluates the adequacy of those components for producing 
and distributing safe drinking water. State SDW A primacy agencies arc required to conduct sanitary 
surveys of all public water systems with a minimum frequency. Sanitary surveys are required at least 
every three years for community water systems and at least every five years for non-community water 
systems. Sanitary surveys must address a minimum of eight elements as applicable to the public water 
system. Those elements are: 

1. Source 
2. Treatment 
3. Distribution systems 
4. Finished water storage 
5. Pumps, pump facilities and controls 
6. Monitoring, reporting and data verification 
7. System maintenance and operation 
8. Operator compliance "1.\'ith state requirements (Operator certification, training and oversight are 

regulated under state requirements, EPA oversight is limited to ensuring a program is in place in 
each state) 

State primacy agencies are required to have the authorities to require public water systems to correct 
significant deficiencies identified by the state, and failure to correct those deficiencies can result in 
enforcement actions under the SDWA. 

6. Mr. Beauvais, this seems like the type ofrevie>.-1' that the public should be able to count on every 
year, yet the NCDEQ has indicated lhat those surveys are not required and the agency does not 
allocate the resources to ensure surveys occur annually. Has rhe EPA considered increasing 
frequency required for sanitary surveys? 

EPA Response: The EPA has established a minimum frequency and scope for sanitary surveys in recent 
regulatory efforts. Sanitary surveys have historically been a part of all state drinking water oversight 
programs and recent EPA etforts were intended to ensure national consistency in those programs. 
Sanitary surveys require significant resources in staff and equipment and, in many cases, extensive staff 
travel. There arc states with thousands of small public water systems in rural areas and in remote areas 
accessible only during certain times of the year. Sanitary surveys for very large public water systems 
may require a week or more and several state staff. The EPA encourages states to conduct sanitary 
surveys more frequently and some states do so. The cunent sanitary survey frequencies attempt to 
balance the resources needed for these surveys with the public health protection provided. The EPA has 
begun an effort to provide additional training and technical assistance for state primacy agency staff 
conducting sanitary surveys. 
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